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THE FREEDOM OF INFORMATION ACT. 


WEDNESDAY, MAY 2, 1973 

House of Representatives, 

Foreign Operations and 
Government Information Subcommittee 
of the Committee on Government Operations, 

W ashing ton, D.O . 

The subcommittee met, pursuant to recess, at 10 :05 a.m., in room 
2154, Rayburn House Office Building, Hon. William S. Moorhead 
(chairman or the subcommittee) presiding. 

Present : Representatives William S. Moorhead, Bill Alexander, 
Bella b. Abzug, James V. Stanton, John N. Erlenborn, Paul N. Mc- 
Closkey, Jr., Gilbert Gude, Charles Thone, and Ralph S. Regula. 

• i |° I H ' esont: William G. Phillips, staff director; Forman G. Corn- 
ish, deputy staff director; Harold F. Whittington, professional staff 
member; L. James Kronfeld, counsel; and William H. Copenhaver, 
IIU ’ l r or % professional staff, Committee on Government Operations. 

Mr. Moorhead. The subcommittee will come to order. 

I might open these hearings with the words “once upon a time,” for 
to some Members of Congress and to some members of the press it 
was the dim and distant past when representatives of both groups first 
got together to consider the status of the people’s right to know the 
facts of government. 

It was less than 18 years ago when this subcommittee held its first 
hearings. It was less than 7 years ago when Congress passed the Federal 
Government’s first freedom of information law. That certainly is 
not a dim and distant past as time is measured by the calendar, but 
it seems a long time ago because there has been a great increase in the 
now ox Government information. 

Nearly 200 court cases under the freedom of information law, and 
thousands of other cases when the law has been used to break down 
Government secrecy without going to court, have made the difference. 
But the difference between the high wall of secrecy 18 years ago and 
the lower wall today is not nearly enough of a difference. 

In the first place, we are nowhere near the goal of a fully informed 
public in a democratic society which was the hope of those who started 
the freedom of information fight. In the second place, the freedom of 
information law did not become the weapon the free press needed to 
fight against secrecy. We may have fallen short of our goal of open 
government largely because the weapon was inadequate to accomplish 
the job we planned. 

The press has made little use of the law that they had a large share 
in creating. Part of the blame must be shouldered by the press, itself. 

( 1 ) 
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A large share of the blame lies with the administrators of the free- 
dom of information law. Not one executive branch agency, not one 
GovernmentXial testified in favor of the bill during the subcom- 

The freedom of informa- 
tion law was the product of legislative compromise 
is not the perfect instrument that the representatives of the free and 

Th^s'X’S’Smmittee h«. died those representative, hack 

ag O™e of the questions we want to direct to you gentlemen is whether 
the need for public access to Government information is as pressing 
today as it was in 1955. . . , , 

Our witnesses are a very distinguished panel • . 

J R Wiggins, former editor of the Washington Post; former presi- 
dent of the American Society of Newspaper 'Editors; a ^participant m 
this subcommittee’s very first hearings m November l^o He is now 
the publisher of the Ellsworth- American in Ellswoith, Maine, and he 
is highly regarded as an historian and an author. 

Clark Mollenhoff also participated m the subcommittee s first hear- 
ings and, T sometimes think, almost every other hearing the subcom- 
mittee has held so far. He is by far the most outspoken opponent o± 

SSrecy. He is now the head of the Dos Monies Reg, Met- 
Tribune bureau in Washington. He has won almost every journalism 
prize available. He has written numerous books ana has^served in the 
White House early in the Nixon administration— long before Water- 

^Herbert Brucker first appeared before this subcommittee formally 
in March 1963, but his personal advice and his bools and articles had 
long provided guidance. He was then editor of the Hartford Courant 
and president of the American Society of Newspaper Editors. He has 
been a journalism educator on the east and west coasts and has recently 
published another book on information and democracy. 

Creed Black accompanied Herb Brucker in 1963, and he appeared 
before this subcommittee again in 1965, testifying on the freedom of 
information bill as a representative of the American Society of News- 
paper Editors. He has been ed itor of a number of newspapers, served 
in the Department of Health Education, and Welfare, and is now 
editor of the Philadelphia Inquirer. 

Richard Smyser testified in March 1965, on the bill winch became 
the freedom of information law. He was speaking tor the F reedom of * 
Information Committee of the Associated Press Managing Editors— 
and is now a vice president — and was then, as now, editor of the Uak 
Ridker, Oak Ridge, Tenn. He , too, has advised the subcommittee at 
other times, particularly on tie problem of anonymous news sources. 

Today, we will be discussing with these experts the broad problems 
of free' information in a free society. The next 2 weeks we will be 
discussing the narrow details of legislation to help solve these broad 

problems. „ „ , 

[The bills, H.R. 5425 and H.R. 4960, follow :] 
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93d CONGRESS 
1st Session" 


H. R. 5425 


IN THE HOUSE OF REPRESENTATIVES 

March 8, 1973 

Mr. Moorhead of Pennsylvania (for himself, Ms. Abzug, Mr. Alexander, Mr. 
Badillo, Mr. Burton, Mr. Clay, Mr. Conyers, Mr. Cotter, Mr. Du in an, 
Mr. Eckhardt, Mr. Edwards of California, Mr. William D. Ford, Mr. 
Fraser, Mr. Fuqua, Mr. Gude, Mr. Harrington, Mr. Heciiler of West 
Virginia, Mr. Howard, Mr. Kocii, Mr. Leggett, Mr. McCloskey, Mr. Moss, 
Mr. Obey, Mr. Bees, and Mr. Eeid) introduced the following bill ; which 
was referred to the Committee on Government Operations 


A BILL 

To amend section 552 of title 5, United States Code, known as 
the Freedom of Information Act. 

1 Be it enacted by the Senate and House of Bepresenta- 

2 tines of the United States of America in Congress assembled , 

3 Section 1 . (a) The fourth sentence of section 552 (a) 

4 (2) of title 5, United States Code, is amended by striking out 

5 “and make available for public inspection and copying” and 

6 inserting in lieu thereof promptly publish, and distribute 

7 (by sale or otherwise) copies of”. 

I 
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5 

6 
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9 

10 

11 

12 

13 


14 


15 

16 
17 


18 


19 


20 


(b) Section 552 (a) (3) of title 5, United States Code, 
is amended by striking; out “on request for identifiable rec- 
ords made in accordance with published rules stating the 
time, place, fees, to the extent authorized by statute, and 
procedure to be followed,” and inserting in lieu thereof the 
following: “upon any request for records which (A) reason- 
ably describes such records, and (B) is made in accordance 
with published rules stating the time, place, fees, to the 
extent authorized by statute, and procedures to he followed,”. 

(c) Section 552(a) of title 5, United States Code, is 
amended by adding at the end thereof the following new 
paragraph : 

“ (5) Each agency, upon any request for records made 
under paragraph (1), (2), or (3) of this subsection, shall — 
“ (A) determine within ten days (excepting Satur- 
days, Sundays, and legal public holidays) after the re- 
ceipt of any such request whether to comply with such 
request and shall immediately notify the person making 
such request of such determination and the reasons there- 
for; 


“(B) in the case of a determination not to comply 
with any such request, immediately notify the person 
making such request that such person has a period of 
twenty days (excepting Saturdays, Sundays, and legal 
public holidays) , beginning on the date of receipt of 


I: 
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3 

1 such notification, within which to appeal such determina- 

2 tion to such agency ; and 

3 “(C) make a determination with respect to such 

4 appeal within twenty days (excepting Saturdays, Sun- 

5 days, and legal public holidays) after the receint of 

6 such appeal. 

7 Any person making a request to an agency for records under 

8 paragraph (1), (2), or (3) of this subsection shall be 

9 deemed to have exhausted his administrative remedies with 

10 respect to such request if the agency fails to comply with 

11 subparagraph (A) or subparagraph (C) of this paragraph. 

12 Upon any determination by an agency to comply with a re- 

13 quest for records, such records shall be made available as 

14 soon as practicable to such person making such request.” 

15 (d)(1) The third sentence of section 552(a) (3) of 

16 title 5, United States Code, is amended by inserting immedi- 

17 ately after “the court shall determine the matter de novo” 

1 8 the following : “including by examination of the contents of 

19 any agency records in camera to determine if such records or 

20 any part thereof shall be withheld under any of the cxemp- 

21 tions set forth in subsection (b) and the burden is on the 

22 agency to sustain its action.” 

23 (2) Section 552(a) (3) of title 5, United States Code, 

24 is amended by inserting the following new sentence immedi- 

25 ately after the third sentence thereof: “In the case of any 
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4 

1 agency records which the agency claims are within the 

2 purview of subsection (b) (1), such in camera investigation 

3 by the court shall be of the contents of such records in order f 

4 to determine if such records, or any part thereof, cannot be t 

;> disclosed because such disclosure would be harmful to the 

<; national defense or foreign policy of the United States.” 

7 (e) Section 552 (a) (3) of title 5, United States Code, is 

8 amended by adding at be end thereof the following new 

9 sentence: “Notwithstanding any other provision of law, the v 

10 United States or an officer or agency thereof shall serve an i 

11 answer to any complaint made under this paragraph within 

12 twenty days after the service upon the United States attorney 

pi of the pleading in which such complaint is made. The court 
14 may assess against the United States reasonable attorney fees 
ir> and other litigation cosis reasonably incurred in any case 

](J under this section in which the United States or an officer or 

17 agency thereof, as litigant, has not prevailed.” 

18 Sec. 2. (a) Section 552 (b) (2) of title 5, United States 

19 Code, is amended by inserting “internal personnel” immedi- 

20 ately before “practices”, and by inserting “and the disclosure 

21 of which would unduly impede the functioning of such 

22 agency” immediately be* ore the semicolon at the end thereof.. 

23 (b) Section 552 (b) (4) of title 5, United States Code., 

24 is amended by inserting “obtained from a person which are 

25 privileged or confidential” immediately after “trade secrets”, 
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10 
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13 

14 

15 

16 

17 

18 
19 


20 


21 

22 


33 


24 

25 


5 

and by striking out “and” the second time that it appears 
therein and by inserting in lieu thereof “which is”. 

(c) Section 552 (b) (6) of title 5, United States Code, 
is amended by striking out “files” both times that it appears 
therein and inserting in lieu thereof “records”. 

(d) Section 552 (b) (7) of title 5, United States Code, 
is amended to read as follows : 

“ (7) investigatory records compiled for any specific 
law enforcement purpose the disclosure of which is not in 
the public interest, except to the extent that — 

“ (A) any such investigatory records are avail- 
able by law to a party other than an agency, or 
“(B) any such investigatory records are — 

“ (i) scientific tests, reports, or data, 

“(ii) inspection reports of any agency 
which relate to health, safety, environmental 
protection, or 

“ (iii) records which serve as a basis for 
any public policy statement made by any agency 
or officer or employee of the United States or 
which serve as a basis for rulemaking by any 
agency;”. 

Sec. 3. Section 552 (c) of title 5, United States Code, 
is amended to read as follows : 

“(c) (1) This section does not authorize withholding 
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1 of information or limit the availability of records to the pub- 

2 lie, except as specifically stated in this section. ' 

;i “( 2 ) (A) Notwithstanding subsection (b) , any agency 

4 sh ill furnish any information or records to Congress or any 

5 committee of Congress promptly upon written request to 
(i I he head of such agency by the Speaker of the House of 
7 Representatives, the President of the 'Senate, or the ehair- 
H man of any such committee, as the case may be. 

f) “(B) For purposes of this paragraph, the term ‘com- 

10 niittee of Congress’ means any committee of the Senate or 

11 Bouse of Representatives or any subcommittee of any such 

12 committee or any joint committee of Congress or any sub- 

13 committee of any such joint committee.” 

14 Sec. 4. Section 552 of title 5, United States Code, is 

15 amended by adding at the end thereof the following new 

16 subsection : 

17 “(d) Each agency shall, on or before March 1 of each 

18 calendar year, submit a report to the Committee on Gov- 

19 eminent Operations of (he House of Representatives and 

20 the Committee on Government Operations of the Senate 

21 which shall include — 

22 “(1) the number of requests for records made to 

23 such agency under subsection (a) ; 

24 “(2) the nutailbjir of determinations made by such 
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agency not to comply with any such request, and 
the reasons for each such determination; 

“ (3) the number of appeals made by persons under 

subsection (a) (5) (B) ; 

“ (4) the number of days taken by such agency to 
make any determination regarding any 'request for rec- 
ords and regarding any appeal; 

“ ^ 5 ) the number of complaints made under sub- 
section (a) (3) ; 

“ (6) a copy of any rule made by such agency 

regarding this section; and 

“ (7) such other information as will indicate efforts 

to administer fully this section; 

14 during the preceding calendar year/' 

15 Sec. 5. The amendments made by this Act shall take 

16 effect on the ninetieth day after the date of enactment of 

17 this Act. 


1 

2 
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CONGRESS 
1st Session 


H. R. 4960 


IN THE HOUSE OF REPRESENT ATI YES 

February 28,1973 

Mr, Horton (for himsolf, Mr. Eruwborn, Mr. Glide, Mr. Hanraiian, Mr. 
MoOt.osk.ey, Mr. Moorhead of Pennsylvania, Mr. Pun chard, Mr. Reoula, 
and Mr. Titone) introduced the following* bill; which was referred to rhe 
CVnumitfee on Government Operations 


A BILL 

To amend section 552 of title 5 of the United States Code 1o 
limit exemptions to disclosure of information, to establish a 
Freedom of Information Commission, and to further amend 
the Freedom of Information Act. 

1 Be it enacted by the Senate and House of Bepresenta - 

2 lives of the United States of America in Congress assembled, 

3 TITLE T— LIMITING FREEDOM OF IN FORMATION 

4 ACT EXEMPTIONS 

5 Sec. 101. Section 552 fa) of title 5 of the United 
f> States Code (the Freedom of Information Act) is amended 
I hv adding at the end thereof the following new paragraph: 
S “ (5) In any proceeding pending before a district court 

I 
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1 of the United States under this section in which an agency 

2 has refused to furnish records to the complainant on the 

3 grounds that such records are exempted from being made 

4 available under subsection (b) of this section, the court shall 

5 examine in camera such records, including records classified 
G under statute or Executive order, to determine if they are 

7 being improperly withheld. In canying out its responsibili- 

8 tics herein, the court may require the assistance of the Eree- 

9 dom of Information Commission.” 

10 Sec. 102. Paragraph (3) of section 552(a) of title 

11 5, United States Code, is amended by adding immediately 

12 after the first sentence the following now sentence: “Where 

13 records containing both portions that are required to be 

14 made available under this subsection and portions that may be 

15 withheld under subsection (b), an agency shall make the 

16 required portions available unless (A) a serious distortion of 

17 meaning would result if the required portions were read 

18 separately from the exempt portions, or (B) the required 

19 portions are so inextricably intertwined with the exempt 

20 portions that disclosure of the required portions would 

21 seriously jeopardize the integrity of the exempt portions.” 

22 Sec. 103. The following paragraphs of section 552 (b) 

23 of title 5, United States Code, are amended to read as 

24 follows: 

25 W trade secrets and commercial or financial 
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3 

1 information which the agency has obtained from a person 

2 under a statute specifically conferring an express grant of 
confidentiality to the extent the agency receiving the infor- 

4 mation confers confidentiality under an express written 

5 pledge.” 

<; (b) “(5) interagency or intraagency memorandums 

7 or letters which contain recommendations, opinions, and 
S advice supportive of policymaking processes.” 

■) (o) “(7) investigatory records complied for law en- 

10 forcement purposes, bui; only to the extent that the produc- 

11 tion of such records would constitute (A) a genuine risk to 

12 enforcement proceeding's, (B) a clearly unwarranted inva- 
1 :i sion of personal privacy, or (c) a threat to life.” 

14 TITLE II— FREEDOM OF INFORMATION 

15 COMMISSION 

If* ESTABLISHMENT 

17 Sec. 201. There is established a commission to be 
IK known as the Freedom of Information Commission (here- 
lit inafter referred to as the “Commission” ) . 

20 Sec. 202. The Commission shall be composed of seven 

21 members as follows: 

22 (a) two appointed by the Speaker of the House ol 

23 Representatives, both of whom shall not be of the same 

ol political party ; 
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(b) two appointed by the President pro tempore of 
the Senate, both of whom shall not be of the same 
political party; and 

(c) three appointed by the President, of whom not 
more than two shall be of the same political party. 

A vacancy in the Commission shall be filled in the manner 
in which the original appointment was made. 

Sec. 203. Of the members first appointed — 

(a) one appointed by the Speaker of the House of 
Representatives, one appointed by the President pro 
tempore of the Senate, and one appointed by the Pres- 
ident shall be appointed for a term of five years; 

(b) one appointed by the Speaker of the House of 
Representatives, one appointed by the President pro 
tempore of the Senate, and one appointed by the Pres- 
ident shall be appointed for a term of three years; and 

(c) one appointed by the President shall be ap- 
pointed for a term of one year. 

Sec. 204. Successors to members first appointed shall 
be appointed for a term -of five years, except that any indi- 
vidual appointed to fill a vacancy shall be appointed only for 
the unexpired term of his predecessors. No member may 
serve more than one term, hut a member may serve until his 
successor has been appointed and qualified. 


96-576 0 - 73 — 2 
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1 Sec. 205. No member of the Commission shall actively 

2 engage in any business, vocation, or employment other than 

3 that of serving as a member of the Corn mission. 

4 Sec. 20ft. Four members of the Commission shall con- 

5 stitute. a quorum. 

6 Sec. 207, The Chairman, and Vice Chairman of r,He 

7 Commission shall be denied from the membership by the 

8 members of the Commission for a term of two years. 

9 Sec. 208. The Commission shall meet at the call of the 

10 Chairman or a majority of the members. 

11 Sec. 209. Members of the Commission shall he respon- 

12 sible for maintaining the confidentiality of material in their 

13 custody, and all security procedures prescribed by law and 

14 Executive order shall he followed in the safeguarding of 
*5 classified material. 

fft Sec. 210. Section 5315 of title 5, United States Code, is 
amended by adding at the end thereof the following new 
*8 paragraph : 

19 “(95) Members, Freedom of Information Com- 

2 b mission/’ 

21 Sec. 211. The Commission shall appoint an Executive 

22 Director who shall he hired by the Commission. Section 531ft 

23 0 f title 5, United States Code, is amended by adding at the 
2< end thereof the following new paragraph: 
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“ (181) Executive Director, Freedom of Informa- 
tion Commission.” 

POWERS 

Sec. 212. The Commission is authorized to— 

(a) appoint such personnel as may be necessary 
subject to the provisions of title 5, United States Code, 
governing appointments in the competitive service, and 
shall be paid in accordance with the provisions of chapter 
51 and subchapter III of chapter 53 of such title relating 
to classification and General Schedule pay rates; 

(b) prescribe such rules and regulations as may be 
necessary to effectuate the provisions of this title; 

(c) hold hearings, administer oaths, take testimony, 
receive evidence, require persons to appear and to furnish 
information, and sit and act at such times and places 
as is deemed advisable, to the extent that such actions 
arc relevant to its duties ; 

(d) employ exports and consultants in accordance 
with section 3109 of title 5, United States Code, and 
compensate individuals so employed for each day (in- 
cluding traveltime) at rates not in excess of the maxi- 
mum rate of pay for grade GS-18 as provided in section 
5332 of title 5, United States Code, and while such 
experts and consultants are so serving away from tlieir 
homes or regular place of business, to pay such em- 
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! ployces travel expenses and per diem in lieu of subsist- 
2 cnee at rates authorized by section 5703 of title 5, United 

•> States Code, lor persons in Government service em- 

t ployed intermittently; 

■> (e) use the United States mails in the same manner 

d and upon the same conditions as other agencies; and 
7 (f) adopt an official seal which shall be judicially 

<S noticed. 

0 ^ EC - 213. (a) The Commission shall have the power 

10 to issue subpenas requiring the attendance and testimony of 

1 1 witnesses and the production of any evidence that relates to 
tit any matter under investigation by the Commission. Such 
13 attendance of witnesses and the production of such evidence 
i t may be required from any place within the United States at 
lb any designated place of hearing within the United States 

U! (b) If a person issued a subpena under subsection (a) 

17 refuses to obey such subpena or is guilty of contumacy, any 
LS court of the United States within the judicial district within 
19 which the hearing is conducted or within the judicial dis- 

30 trict; within which such person is found or resides or transacts 

31 business may (upon application by the Commission) order 
23 such person to appear before the Commission to produce evi' 
23 dencc or to give testimony touching the matter under inves- 
21 tigation. Any failure to obey such order of the court may he 
2b punished by such court as a contempt thereof. 
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8 

1 (c) The subpenas of the Commission shall be served in 

2 the maimer provided for subpenas by a United States district 

3 court under the Federal Eules of Civil Procedure for the 

4 United States district courts. 

5 (d) All process of any court to which application may 

6 bo made under this section may be served in the judicial 

7 district wherein the person required to be served resides or 

8 may be found. 

9 Sec. 214. Upon request made by the Commission, each 

10 Federal agency is authorized and directed to allow access to 

11 and furnish to the Commission all information, documents 

12 (including those classified under law or Executive order), 

13 data, and statistics in the agency's possession which the Com- 

14 mission may determine to be necessary for the performance 

15 of its duties. 

16 Sec. 215. The Commission shall transmit to the Congress 

17 and the President an annual report not later than March 30 

18 each year, covering the previous calendar year, and such 

19 other reports as it deems advisable regarding its activities and 

20 containing such recommendations for legislation or other 

21 governmental action as the Commission determines to be 

22 appropriate. 

23 Sec. 216. The Commission shall make available for pub- 

24 lie inspection at reasonable times in its office a record of its 

25 proceedings and hearings, except that the Commission shall 
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1 (c) The subpenas of the Commission shall be served in 

2 the maimer provided for subpenas by a United States district 

3 court under the Federal Pules of Civil Procedure for the 

4 United States district courts. 

5 (d) All process of any court to which application may 

6 ho made under this section may be served in the judicial 

7 district wherein the person required to be served resides or 

8 may be found. 

9 Sec. 214. Upon request made by the Commission, each 

10 Federal agency is authorized and directed to allow access to 

11 and furnish to the Commission all information, documents 

12 (including those classified under law or Executive order), 

13 data, and statistics in the agency’s possession which the Com- 

14 mission may determine to be necessary for the performance 

15 of its duties. 

16 Sec. 215. The Commission shall transmit to the Congress 

17 and the President an annual report not later than March 30 
78 of each year, covering the previous calendar year, and such 

19 other reports as it deems advisable regarding its activities and 

20 containing such recommendations for legislation or other 

21 governmental action as the Commission determines to be 

22 appropriate. 

23 Sec. 216. The Commission shall make available for pub- 

24 lie inspection at reasonable times in its office a record of its 

25 proceedings and hearings, except that the Commission shall 
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1 Federal agency has its principal place of business, or the 

2 private party resides. 

3 DUTIES 

4 Sec. 219. The Commission shall initiate an investigation 

5 requested by a court of the United States, the Congress of the 

6 United States, a committee of the Congress, the Comptroller 

7 General of the United States, or a Federal agency concerning 

8 any allegation that information in the possession of a Federal 

9 agency is being improperly withheld under section 552 of 

10 title 5, United States Code. 

11 Sec. 220. The Commission shall initiate, upon the vote 

12 of at least three of its members, an investigation requested 

13 by a private citizen concerning allegations that information is 

14 being improperly withheld by a Federal agency under section 

15 552 of title 5, United States Code. 

1G Sec. 221. The Commission shall act expeditiously in re- 

17 spouse to any request initiated under section 219 or 220 and 

18 shall report its findings within thirty days of receipt of a 

19 request, except in case of unusual circumstances where fair- 

20 ness and accuracy require a reasonable delay. 

21 Sec. 222. A determination by the Commission that a 

22 Federal agency has improperly withheld records requested of 

23 it shall be prfma facie evidence against such agency in any 

24 action or proceeding brought by any party against such 

25 agency under section 552 of title 5, United States Code, or 


i 
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1 iu enforcement of a subpena issued by Congress, a commit- 
1? tec of Congress, the Comptroller General, or a Federal 

3 agency. 

4 Sec. 223. .For the purposes of this title, the term ‘ Fed- 

5 oral agency” means any agency, department, corporation, 

0 independent establishment, or other entity in the executive 

7 branch. 

8 Sec. 224. There arc authorized to he appropriated such 
0 sums as are necessary to carry out the provisions of this 

10 title. 

It Sec. 225. The Commission shall commence operations 
12 sixty days after enactment of this title. 

TITLE HI— IMPROVING THE ADMINISTRATION 

11 OF THE FREEDOM OF INFORMATION ACT 


15 Sko. 301. The phrase “has jurisdiction to enjoin” in 
Ui the second sentence of section 552 (a) (3) of title 5, United 

17 States Code, is amended to read “shall enjoin”. 

18 See. 302. Section 552 (a) (3) of title 5, United States 
ID Code, is amended by adding at the end thereof the following 

20 new sentence: “The court shall award reasonable attorneys* 

21 foes and court costs to the complainant if il issues any such 

22 injunction or order against the agency.” 

23 See. 303. Section 552 (a) of title 5, Un ted States Code, 

24 is amended by adding at the end thereof the following new 

25 paragraph: 
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1 “ (C>) (A) Each agency, upon a request for records made 

2 under paragraph (1), (2), or (3) of this subsection, shall 

3 either comply with or deny the request within ten days 

4 (excepting Saturdays, Sundays, and legal public holidays) 

5 of its request unless additional time is required for one of 

6 the following reasons : 

7 “ (i) the requested records are stored in whole or 

8 part at other locations than the office having charge of 

9 the records requested ; 

10 “(ii) the request requires the collection of a sub- 

11 stantial number of specified records ; 

12 “(iii) the request is couched in categorical terms 

13 and requires an extensive search for the records respon- 

14 sive to it ; 

15 “ (iv) the requested records have not been located 

16 in the course of a routine search and additional efforts are 

17 being made to locate them; and 

18 “ (v) the requested records require examination and 

19 evaluation by personnel having the necessary compe- 

20 tence and discretion to determine if they are: (I) 

21 exempt from disclosure under the Freedom of Informa- 

22 tion Act, and (II) should be withheld as a matter of 

23 sound policy, or revealed only with appropriate 

24 deletions. 

25 “(B) When additional time is required for one of the 
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1 above reasons, the agency should acknowledge the request in 

2 writing within the ten-day period and should include a brief 
2 notation of the reason for the delay and an indication of the 
'1 date on which the records would be made available or a 

5 denial would be forthcoming. 

6 : ‘(C) An extended deadline adopted for one of the rca- 

7 sons set forth above shall not exceed an additional twenty 

8 days (excepting Saturdays, Sundays, and legal public holi- 

9 days) beyond the original ten-day period, except that in cases 

10 involving novel or complicated issues, the head of the agency 

11 personally may authorizes an extended period of delay not 

12 exceeding thirty days upon informing the party requesting 
18 the records in' writing the reasons for the additional delay and 

14 the date upon wdiich a response shall be forthcoming. 

15 “ (Id) If an agency does not dispose of a request within 

16 the ten-day period, or within an extended deadline period as 

17 authorized above, the requesting party may petition the 

18 officer handling appeals from denials of records for action on 

19 the request without additional delay. 

20 “(E) Final action of an appeal shall be taken within 

21 twenty days (excepting Saturdays, Sundays, and public 

22 legal holidays) from the date of filing the appeal, except that 

23 in cases involving novel or complicated issues, the head of an 

24 agency personally may authorize an extended period of delay 1 

25 not exceeding thirty days upon informing the party request- T 
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1 mg the records in writing the reason for the delay and the 

2 date upon which the appeal will he decided. 

3 “(F) Denials of initial requests and appeals shall bo m 

4 writing and shall set forth the exemption relied upon, how it 

5 applies to the records withheld, and the reasons for assorting 

6 it. 

7 “ (G) Any person making a request to an agency for 

8 records under paragraphs (1), (2), or (3) of this subsec- j 

9 tion shall he deemed to have exhausted his administrative 

10 remedies with respect to such a request if the agency fails 

11 to comply with subparagraphs (A), (B), (0), (E), or. 

12 (F) of this paragraph. 

13 “ (H) Upon any determination by an agency to com- 

14 ply with a request for records, such records shall be made | 

15 available as soon as practicable to the person making the 

16 request.” ! 

17 Seo. 304. Section 552 of title 5, United States Code, is 

18 amended by adding at the end thereof the following new ' 

19 subsection : 

20 “ (d) Each agency shall, on or before March 1 of each 

21 year, submit a report covering the preceding calendar year 

22 to the Committee on Government Operations of the House i 

23 of Bepresentatives and the Committee on the Judiciary of | 

24 the Senate which shall include — 
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I “ ( 1 ) the number of requests for records made to 
a such agency under subsection (a) ; 

*> “ (2) the number of determinations made by such 

4: agency not; to comply with any such request, and the 

f:- reasons for each such determination; 

(i “ (3) the number of appeals made by persons under 

7 subsection (a) (6) (D) ; 

8 u (4) the number of days taken by such agency to 

9 make any determination regarding any request for 
10 records and regarding any appeal; 

I I “ (5) the number of complaints made under subsec- 

jO tion (a) (0) ; 

“ (6) a copy of any rule or regulation made by such 
41 agency regarding this section; and 
l f) " (7) the total amount of fees, the average fee, and 

l (i the maximum and minimum fees collected for making 
1* records available under this section.” 
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Mr. Moorhead. I have asked President Nixon to designate an ad- 
ministration spokesman to help us work out those details, for he has 
expressed his personal commitment to “the principle of a fully in- 
formed public in our open and democratic society.” In a letter to the 
American Society of Newspaper Editors, just before the 1972 election, 
ir resident Nixon commented on the “many constructive recommenda- 
tions which came out of the subcommittee’s hearings on the freedom 
p± information law. And he offered support of legislative revisions to 
•improve the administration of the law. 

This is the spirit of nonpartisan cooperation which has motivated 
the members of this subcommitteee over the years and which has 
motivated so many members of the press whose professional life is a 
commitment to public knowledge. In this spirit we can solve the legis- 
lative and administrative problems which have made the freedom of 
information law a less useful weapon for the free press than had been 
hoped. And with these improvements, I am confident that the editors 
and reporters can solve their own problems of how to use the sharpened 
weapon. r 

That is not my complete statement ; you will have trouble believing 
that. But, without objection, I would like to have the full statement 
made a part of the record. 

Mr. Thone, if you or Mr. Copenhaver, have any opening statement 
to submit, we would be pleased to receive it. 

Mr. Thone. I just want to acknowledge the fact that Congressman 
Erlenborn is marking up the minimum wage legislation so he will not 
h^ere for the entire hearing this morning ; but he will try to stop by. 

. Moorhead. I understand that he has an opening statement, 
which, without objection, will be made a part of the record at this 
point, along with other material relative to the hearings. 

[The material follows :] 


Prepared Statement of Hon. William S. Moorhead, a Representative in Con- 
gress From tiie State of Pennsylvania, and Chairman, Foreign Operations 
and Govern ment Information Subcommittee 

I might open these hearings with the words “once upon a time”, for to some 
Members of Congress and to some members of the press it was the dim and distant 
past when representatives of both groups first got together to consider the status 
of the people s right to know the facts of government. 

It was less than 18 years ago when this subcommittee held its first hearings It 
was less than seven years ago when Congress passed the Federal Government’s 
first Freedom of Information Law. That certainly is not the dim and distant past 
as time is measured by the calendar, but it seems a long time ago because there 
has been a great increase in the flow of government information 
Nearly 200 court cases under the Freedom of Information Law, and thousands 
0 c ^ ses w ^ en l a w has been used to break down government secrecy 

without going to court, have made the difference. But the difference between the 

. of secrecy 18 years a g« an d the lower wall today is not nearly enough 

or a difference. 

In the first place, we are nowhere near the goal of a fully-informed public in 
a democratic society which was the hope of those who started the freedom of 
information fight. In the second place, the Freedom of Information Law did not 
become the weapon the free press needed to fight against secrecy. We may have 
fallen short of our goal of open government largely because the weapons was 
inadequate to accomplish the job we planned. 

* s what „ the Foreign Operations and Government Information Subcom- 
mittee discovered after 41 days of hearings with 141 witnesses last Congress, dis- 
cussing the administration of the Freedom of Information Law. We found that 
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bureaucratic foot dragging — five years of it in Democratic and Republican ad- f 
ministrations — -made the law a dull weapon in the ha ads of reporters and 
editors. 

The press has made little use of the law 7 that they had a large share in 
creating. Part of the blame must be shouldered by the press, itself. Too few 
reporters and editors know 7 how to use the Freedom of Information Law and the r 
agency regulations implementing it; too many are slaves to the pressures of 
tomorrow’s deadlines and will not take the time to use the law T to force open 
government secrets. 

A large share of the blame lies with the administrate rs of the Freedom of 
Information Law. Not one Executive Branch agency, not one government official 
testified in. favor of the bill during the Subcommittee’s bearings prior to its £■- 
passage in 1966. When it was passed over their opposition, they reluctantly - 
administered the letter and ignored the spirit of the law 7 . 

And w 7 e in Congress must share the blame. The Freedom of Information Law 
was the product of legislative compromise and, therefore, it is not the perfect l 
instrument that the representatives of the free and responsible press sought. F 
That is why this subcommittee has called those representatives back again. 3 

We want your advice on the current status of the people’s right to know. We 
w 7 ant your advice on the amendments to the Freedom of Information Law which 
we have developed to make it a better weapon for the press to use in the fight for 
the people’s right to know 7 . * 

In the letter inviting you to participate in an informal discussion with the 
Subcommit tee, I asked to consider — 

— Whether the need for public access to government information is as press- 
ing today as it was in 1955 ; 

— Whether there is easier access to government information today, and 

— What Congress might do to increase the flow of infoimation. 

The men we have asked to discuss these questions with the Subcommittee 
certainly are highly qualified by virtue of their past — and their present — com- 
mitment to the people’s right to know. They are : 

J. R. Wiggins, former editor of the Washington Post ; former president of the 
American Society of Newspaper Editors; a participant in this subcommittee’s 
very first hearings in November, 1955. He is now the publisher of the Eltnmrth- 
Amerioan in Ellsworth, Maine, and he is highly regarded as an historian and 
an author. 

Clark Mollenhoff also participated in the Subcommittee’s first hearings and, 

I sometimes think, almost every other hearing the Subcommittee has had, for 
he is by far the most outspoken opponent of government secrecy. He is row the 
head of the Des Moines Register -Tribune bureau in Washington. He has won 
almost every journalism prize available. He has written numerous books and has 
served in the White House early in the Nixon Administration — long before 
Watergate. 

Herbert Brucker first appeared before this subcommittee formally in March, 

1963, but his personal advice and his books and articles had long provided guid- 
ance. He was then editor of the Hartford, Courant and president of the American 
Society of Newspaper Editors. He has been a journalism educator on the East 
and West Coasts and has recently published another book on information and 
democracy. 

Creed Black accompanied Herb Brucker in 1963, and he appeared before this 
subcommittee again in 1965, testifying on the Freedom of Information bill as a 
representative of the American Society of Newspaper Editors. He has been editor 
of a number of newspapers, served in the Department of Health, Education, and 
Welfare, and is now editor of the Philadelphia Inquirer. 

Richard Smyser testified in March, 1965, on the bill which became the Freedom 
of Inf or mat on La w. He was speaking for the Freedom of Information Committee 
of the Associated Press Managing Editors (and is now a Vice President) and was 
then — as new — editor of The Oah Ridger, Oak Ridge, Tennessee. He, too, has 
advised the Subcommittee at other times, particularly on the problem of anony- 
mous news sources. 

Today, we will be discussing with these experts the broad problems of free 
information in a free society. The next two weeks we will be discussing the 
narrow details of legislation to help solve those broad problems. 

I have asked President Nixon to designate an administration spokesman to 
help us work out those details, for he has expressed his personal commitment 
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Tn a ? ully j nf ? rmed public in our open and democratic society.” 

J? ** 1 ?^ ter ^ 0 t ? e x ^ merican Society of Newspaper Editors just before the 1972 elec- 
wh^u PreSldent f Nl ^??- C ° m ? iente(i on the “ man y constructive recommendations” 
which came out of this subcommittee’s hearings on the Freedom of Information 

rioiTof Bupport of le ^ slative revisions to improve the administra- 

h Q I h !,Vfv he S ? irit of uon-partisan cooperation which has motivated the Mem- 
bers of this subcommittee over the years, and which has motivated so many 
members of the press whose professional life is a commitment to public knowl- 
edge. In this spirit we can solve the legislative and administrative problems which 
have made the Freedom of Information Law a less useful weapon for the free 
Sf es ^^ an liad )een h °I )ed * And with these improvements, I am confident that 
the editors and reporters can solve their own problems of how to use the sharo- 
ened weapon. * 

Prepared Statement of Hon. John N. Erlenborn, a Representative in 
Congress From the State of Illinois 

Mr. Chairman, the initiation of hearings today to amend the Freedom of 
' In ™, tl0n Act com Pb>ments the hearings recently held on Executive Privilege 
and the forthcoming report on security classification. 

The subject of all three is information and information— if current accurate 
and pertinent— is that which keeps government honest, alert and responsive to 
the need of the people. • 

All governments, under all administrations, are inclined toward making avail- 
able information favorable to them and withholding information of an em- 
barrassing nature. These hearings— and the legislation considered herein— must 
“I a . ^ artisan manner or as an attack upon the incumbent 
omcials. The fact is that the reluctance to make information public appears to 
have increased as the size of government has increased. This, of course com- 
pounds the problem of Members of Congress and the private citizen because 
Increases^ ^ n0W * ncreas6s as the complexity of government and society 

To check and reverse this dangerous trend, I have drafted legislation (co- 
sponsored by many other Members) to restrict the Executive Branch’s use of 
Executive Privilege thereby enhancing Congress’ right to know. This has already 
een the subject of hearings. The subcommittee will soon consider a report calling 
tor legislation restricting the amount of information that can be classified 
that subject must be fully explored in the future. Today, we begin hearings on 
legislation co-authored by Congressman Horton and me (together with many 
I^lier Members) to expand the public's right to receive information by amending 
the Freedom of Information Act. 

The FOI Act was signed into law about 7 years ago. Almost revolutionary in 
form, it established a charter of informational freedom in behalf of the public 
by providing that the duty lies 1 with the Government to make information avail- 
able to the public unless it falls into certain limited categories of exemption. 
h allure to comply makes an agency subject to judicial process. 

While limitations upon freedom must always be questioned, the exemptions 
to the FOI Act were necessary to safeguard essential government secrets in- 
vestigations and internal processes while protecting personal privacy and trade 
secrets. 

During the 92nd Congress, this subcommittee conducted lengthy oversight 
hearings of the Act. While some may disagree with me, I believe ithose hearings 
1 evealed. that compliance with the Act was far more successful than many 
)! C> V < L I ? aV , e P r f dl . cted at the time of its enactment. We must keep in perspective 
that this legislation attempted at one blow to reverse a bureaucratic state of 
being. The large amount of information freed compared to the relatively limited 
number of complaints lodged against the Act’s wrongful administration shows 
generally a favorable balance. 

Yet, mistakes and errors have been committed. In particular, the hearings 
disclosed that certain of the exemptions were too broad or provided too great a 
leeway tor misinterpretation. Also, many agencies administered provision si of 
the Act m too negative and restrictive a manner. Other defects included : agen- 
cies failure to recognize their burden of proof if information is withheld delays 
m responding to requests, charging excessive fees, and failure to establish clear 
channels of authority for administering the law. 
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Out of the hearings grew the recognized need, therefore, to amend the Act to T 
correct those deficiencies which cannot reasonably be adjusted by remedial re- 
form put into effect by the agencies themselves. H.R. 4960— <m-authored by Con- 
gressman Horton and me — is designed to provide these corrections. Legislation 
proposed by Chairman Moorhead would accomplish many of the same purposes. 

The first major provision of H.R. 4960 is designed to overturn the Supreme 
Court decision earlier this year in EPA v. Mink wherein the court held, in effect, 
that a lower court may not question a Federal agency’s sixmrlty classification 
of information and is not required to question an agency’s withholding of in- 
formation relating to alleged internal procedures. 

The decision in this case should not stand. In the instance of security classifi- 
cation, as developed in hearings last year, an extremely large amount of in- 
formation classified by the Government does not deserve to be classified and 
can be made public without harm to national security. To overcome this defect, 
H.R. 4960 directs the courts when deciding whether requested information should 
be made public to examine the information, including classified data, and to 
order such information to be made public which is being improperly withheld. 

Regarding the other category of information dealt with by the Mink decision — 
internal proceedings— H.R. 4960 amends exemption 5 of the FOI Act in order 
that only internal memos and letters may be withheld from the public if 
they contain recommendations, opinions or advice supportive of policymaking 
processes. The main purpose for maintaining internal communications in con- 
fidence is to protect the policymaking processes by assuring that individuals may 
render opinions, advice or recommendations without fear of being embarnissed 
or questioned bostilely elsewhere. This I seek to safeguard in the legislation. 
Nothing else do I believe should be so exempted, whereas, under existing law, 
this exemption is widely misused by agencies in withholding requested infor- 
mation. 

Coupled with the above provisions in the proposed legislation is authority for 
the courts to make available those parts of a document — classified, internal com- 
munications, or otherwise — which do not meet the exemption requirements. This 
is designed to overcome a practice by some agencies to comingle information in 
order to bring all of it under the umbrella of an exemption. 

H.R. 4960 amends two other major exemptions of the FOI Act in an effort to 
close loopholes made apparent in the subcommittee’s hearings last year. 

One amends exemption 4 on trade secrets so that only those documents con- 
taining alleged trade secrets may be withheld which are authorized to be held 
confidential by another statute and which the agency has received under a:a ex- 
press grant of confidentiality. This amendment serves two purposes. First, it does 
not turn the FOI Act into a vehicle for conferring a trade secret exemption, as 
the present language of that statute has been interpreted to do in some cases. 
Second, it makes certain that an agency does not thoughtlessly or inadvertently 
confer a trade secret exemption merely through the receipt of information. In- 
stead, such may only come about through a positive grant of trade secret status. 

The other involves an amendment to exemption 7, relating to investigatory 
records compiled for law enforcement purposes. Under the existing FOI Act. this 
exemption has been given an unduly broad Interpretation, exempting records from 
the public even though a particular investigation is no longer active or the release 
of information relating thereto could in no way constitute a threat, to the investi- 
gation. H.R. 4960 seeks to narrow this exemption so that only those records will 
be exempted which, if made public, would constitute a genuine risk to enforce- 
ment proceedings, a clearly unwarranted invasion of personal privacy, or a 
threat to life. 

An additional provision of importance in H.R. 4960 prescribes limited time 
periods in which an agency must respond to a request by an individual for 
information. Generally, a request must be responded to within 10 days. Only in 
five specific situations — spelled out in the bill-may an additional 20 days be 
allowed, except where novel or complicated issues are involved when an addi- 
tional 3*3 days are allowed. Appeals within an agency also must be resolved within 
20 days except in novel or complicated cases when an additional 30 days are 
allowed. 


Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2 



Approved For Release 2000/09/f-S : CIA-RDP75B00380R000600070001-2 

I recognize that a case can be made for more stringent time requirements. Yet, 

I believe that too great stringency may be unreasonable and even self-defeating 
in those instances when an agency has difficulty locating the information or in 
gathering it together. A little more leeway, I submit, may in the long run provide 
. greater amounts of information more expeditiously. 

Enactment of legislation has little meaning, frequently, if the means does 
not exist to enforce it effectively. Such has been the case under the FOI Act 
because the need to enforce the Act’s provisions in court has frequently proven 
too confusing, costly and time-consuming. In addition, especially in the area of 
classified information but also in the areas of trade secrets, investigatory files, 
and internal communications, I suspect courts may be reluctant or at a dis- 
advantage in deciding issues on their merits because they lack expertise of the 
subject matter. 

To overcome this, H.R. 4900 creates a 7-member Freedom of Information Com- 
mission which, upon request of a court, Congress, the General Accounting Office, 
or a member of the public (if 3 members of the Commission concur) , is authorized 
and directed to investigate whether an agency has improperly refused to make 
information available. The Commission is not itself authorized to order informa- 
tion made available. Only a court may do that as in the case under existing law. 

But, the bill makes a Commission finding prima facie evidence — meaning that 
the Government must assume the burden of proof that the withholding was legal. 

From the court’s standpoint, creation of the Commission will provide a source 
for reviewing large amounts of information of a technical nature, thereby 
relieving the court of this burden. From the standpoint of Congress, the public 
and the GAO, a Commission of this type can save large amounts of money and 
time. The Commission must act expeditiously and with a minimum of procedural 
redtape. This means that the requesting party and a government agency will get a 
fast, unbiased decision on the status of information under the FOI Act. 

While the Commission lacks authority to order information to be made avail- 
able, knowledge by an agency that an adverse finding will be treated as prima 
facie evidence against it by a court should generally tilt the scales toward 
making the information public. Equally compelling may be the fact that II. It. 

4960 authorizes a court to confer attorney’s fees and court costs in favor of a 
requesting party if information has been improperly withheld, while the Com- 
mission is authorized to levy against an agency costs and attorneys fees for 
improperly withholding information at the agency level. 

In closing, may I express my pleasure at your early scheduling of these hear- 
ings, Mr. Chairman. This is clearly a bipartisan matter, as Members of all 
persuasion have joined in co-sponsoring our respective bills. In that spirit, I 
know we can choose what is best in your bill, what is best in my bill, and together 
we can report out legislation which will greatly benefit the public’s need for a 
freer flow of information. 


BILLS IDENTICAL TO H.R. 5425 AND THEIR COSPONSORS 

II.R. 5426 — Mr. Reuss, Mr. Rosenthal, Mr. Roybal, Mr. Thompson of New 
Jersey, Mr. Thone. 

H.R. 5873 — Mr. Matsunaga. 

H.R. 6261 — Mrs. Mink, Mr. Adams, Mr. Bingham, Mr. Brademas, Mr. Brown 
of California, Mrs. Chisholm, Mr. Dellums, Mr. Green of Pennsylvania, Mr. 
Hawkins, Ms. Holtzman, Mr. Mazzoli, Mr. Seiberling, Mr. Stokes, Mr. Van Deer- 
lin. 

H.R. 6792 — Mrs. Burke of California, Mr. Rangel, Mrs. Schroeder. 

BILLS IDENTICAL TO H.R. 4960 AND THEIR COSPONSORS 

H.R. 7472 — Mr. Anderson of Illinois, Mr. Fascell, Mr. Fauntroy, Mr. Hansen 
of Idaho, Mr. Heinz, Mr. Parris, Mr. Riegle, Mr. Rooney of Pennsylvania, Mr. 
Ruppe, Mr. Thompson of New Jersey. 

H.R. 7709 — Mr. Cohen, Mr. Coughlin, Mr. Esch, Mr. Mallary, Mr. Mitchell 
of Maryland, Mr. Owens, Mr. Price of Illinois, Mr. Stark. 

H.R. 8085 — Mr. Cleveland. 

H.R. 8399 — Mr. Rinaldo. 


96-576 — 73 — - — 3 
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[From the Congressional Record of March 8, 1978] 

Moorhead Introduces Legislation To Strengthen the Freedom of 
Information Act (5 U.S.C. 552) 

Tlie SPEAKER pro tempore. Under a previous order of the House, the gentle- 
man from Pennsylvania (Mr. Moorhead) is recognized for 5 minutes. 

Mr. Moorhead of Pennsylvania. Mr. Speaker, I am today introducing a bill, 
the “Freedom of Information Amendments of 1973.” It is cosponsored by many of 
our House colleagues on both sides of the aisle, and is also being introduced to- 
day in (he other body by the distinguished Senator from Maine (Mr. Muskie), 
also with bipartisan cosponsorship. . 

The bill contains a series of amendments to the Freedom of Information Act 
(5 U.S.C. 552) designed to strengthen the operation of the act. to broaden the 
public’s light to know, and to plug loopholes which secrecy-minded bureaucrats 
have found in the present law. The measure is based upon weeks of hearings last 
year by the Foreign Operations and Government Information Subcommittee and 
on the unanimous report adopted last September by the House Government Op- 
erations Committee entitled “Administration of the Freedom of Information 
Act” — House Report 92-1419. 

Mr. Speaker, the legislative history of the act, which became effective on July 
4, 1967, clearly sets forth the rights of all Americans to know what the Federal 
Government is doing in their name— subject only to nine specific exemptions. The 
law was the result of some 11 years of investigations, studies, and hearings by 
our subcommittee under the dedicated leadership of the gentleman from Califor- 
nia (Mr. Moss), who presently serves as ranking Democratic member on our 
subcommittee. But our investigations and hearings last year on the operation of 
the act during the past 5 years showed that in too many instances the Federal 
bureaucracy lias been able to sta-1, distort, and otherwise thwart efforts of many 
citizens to obtain information or documents to which they are clearly entitled 
under the Freedom of Information Act. 

Our unanimous report recommended a number of administrative reforms by 
Federal agencies to attack some of the deficiencies in tlie administration of the 
act. Our follow-up efforts to implement these recommendations have resulted in 
pledges from virtually all of the Federal agencies that they will implement our 
administrative reform proposals. In this connection, I placed into the Record 
last monrh the text of the new Department of Justice regulations which incor- 
porate most of these recommendations. I urge other Federal agencies to follow 
the leadership of the Justice Department. Record, February 20, 1973, page E894-7. 

However we concluded that many of the barriers to the free flow of information 
that Congress intended to remove when it passed the Freedom of Information 
Act in 1966 can only be overcome by legislation that will clarify, strengthen, and 
improve existing language in the act. That is what tie bill introduced today 
seeks to accomplish. , 

Mr. Speaker, because of the wide interest in the proposed amendments to the 
act, I will describe each of them bi-iefly : 

AMENDMENTS TO SECTION 552(A) 

Agencies would be required to “publish and distribute” their opinions made in 
the adjudication of cases, policy statements and interpretations adopted, and 
administrative staff manuals and instructions to staff that affect the public, 
rather than merely making them “available for public inspection and copying, 
as provided in the present lav, T . 

Agencies would be required to respond to requests for records which reason- 
ably" describes such records.” This language is substituted for the term “iden- 
tifiable records,” which we discovered was used by the bureaucracy in many cases 
to avoir! making information available. 

Agencies would be required to respond to requests under the act witlnn 10 
days — except! ng Saturday*. Sundays, and legal public holidays— after receipt 
of the request and within 20 days— with the same exceptions— on administrative 
appeals following denials to the requesting party. These time periods are the 
result of a 1971 study and recommendations on improving the operation of the 
act as adopted by the Administrative Conference of the United States and would 
provide a positive mechanism to correct one of the most glaring deficiencies un- 
covered during our hearings — that of agency stalling and f exit-dragging tactics to 
avoid public disclosure. 
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The Government could he required by the courts to pay “reasonable attorney 
es and other litigation costs” of citizens who successfully litigate cases under 
le act. This amendment is directed toward another major deficiency of the 
resent law revealed during our hearings — the high costs to the average citizen 
/hen attempts to obtain records under provisions of the act are frustrated 
y arbitrary or capricious acts of the bureaucracy or by foot-dragging tactics. 

Inch assessment would be at the option of the court and has been successfully 
ised in numerous civil rights cases in past years. ... 

Agencies would be required to file answers and other responsive motions to 
itizens’ suits under the act within 20 days after receipt. Under normal rules 
f Federal civil procedure, the Government is given 00 days to file such 
espouses, although the private citizen has only 20 days to respond to Govern- 
ent motions ; this amendment would plug a major loophole used by the Govern- 
ent and revealed in our hearings, involving cases where repeated filing of 
riaying motions by the Government stalled court consideration of Freedom 
f Information Act cases for as long as 140 days. Such stalling tactics make 
mockery of the law and often make the information, if finally made available 
the citizen, virtually useless to him. 

New provisions proposed to section 552(a) would clarify the original intent ! 

j Congress in connection with the interpretation of the “de novo” requirements 
laced on the courts in their consideration of cases under the act. Such amend- 
ment is made necessary by the Supreme Court’s decision in the case of Mink 
. EPA, (410 U.S. — ) decided on January 22, 1973, when the Court held that 
ridges may not examine in camera documents in dispute where the Govern- 
ment claims secrecy by virtue of exemption 552(b) (1), dealing with the national 
.efense or foreign policy, and are not required to exercise such in camera judg- 
ment in cases involving exemption 552(b)(5), dealing with interagency or 
ntraagency memorandums. The amendments make it clear that Congress 
m tended and still intends that “de novo” as used in the law means that since j 

he burden of proof for withholding is on the Government, courts must examine 
igency records in camera to determine if such records as requested by the 
plaintiff in a suit under the act, or any part thereof, should he withheld under ! 

any of the nine permissive exemptions of 552(b). It also makes it clear in cases 
where exemption 552(b) (1) is claimed by the agency, the Court must examine ; 

such classified records to see if they are a proper exercise of such Executive 
mrder classification authority and that disclosure of the information requested 
would actually be “harmful to the national defense or foreign policy of the j 

United States.” ! 

AMENDMENTS TO SECTION 552 (B) 

Permissive exemption (b)(2) would be amended to require disclosure of 
nformation about an agency’s internal personnel rules and internal personnel j 

practices, so long as such disclosure would not “unduly impede the functioning 
of such agency.” 

Permissive exemption (b) (4) would be amended to modify the exemption 
for trade secrets by requiring that such types of information be truly privi- 
leged and confidential, as is already provided in the case of commercial or 
financial information under this exemption. 

Permissive exemption (b) (6) would be amended to limit its application 
to medical and personnel “records,” instead of “files” as in the present law; 
tills would close another loophole in the act whereby releasable information 
is often commingled with other types of information in a single “file,” and 
■ therefore withheld. 

Permissive exemption (b) (7) would also be amended to substitute the word 
“records” for “files” as in (b)(0), for the same reason— to curb agency com- j 

mingling of information to avoid public disclosure. The amendment would also 
narrow the exemption to require that such records be compiled for a “specific 
law enforcement purpose, the disclosure of which is not in the public interest.” 

It also enumerates certain categories of information that cannot be withheld 

under this exemption such as scientific tests, reports, or data, inspection reports | 

relating to health, safety, or environmental protection or records serving as a 

basis for a public policy statement of an agency, officer, or employee of the j 

United States, or which serve as a basis for rulemaking by an agency. j 
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AMENDMENT TO SECTION 052 (C) 

The amendment proposed to section (c) clarifies the position that Oongre 
upon written request to an agency, 'be furnished all information or records i 
the Executive that is necessary for Congress to carry out its functions. Langua 
in the present law merely states that the Freedom of Information Act does n 
authorize "‘withholding of information from Congress.” 

NEW SECTION 552 (D) 

Establishes a mechanism for congressional oversight by requiring anna 
repents from each agency on their record of administration of the act, require 
certain types of statistical data, changes in their regulations., and similar tyj 
of information. 

Finally Mr. Speaker, the bill provides that these amendments shall take efft 
!) 0 days after enactment so as to provide adequate time for the executive agenci 
to promulgate necessary changes in their regulations and operational guidelin 

Mr, Speaker, the Freedom of Information Act has always enjoyed broad hip 
tisan support. Our subcommittee has been forthright in criticizing bureaucra 
secrecy during the past four administrations — two Republican and two Den 
cratic — when it has infringed on the right of the American people to know wh 
their Government is doing in their name. 

Our hearings on the administration of the act last year produced much distui 
ing evidence that the vast Federal bureaucracy is withholding great amounts • 
information from the American people by a variety of loopholes in the preset 
law and other devices. Contrary to general opinion, much of the information beir 
hidden by Government agencies has little to do with hydrogen bombs, weapor 
systems, state secrets, or other sensitive types of classified data that require 
safeguarding. We found that a large number of government denials of inform? 
f:ion requested under the act involved matters connected with the day-to-da 
activities of Federal agencies in their handling of various domestic program 
financed out of our tax dollars or to avoid embarrassing bureaucratic mistakes 
scandal, maladministration, or other actions directly contrary to the intent o 
Congress ami the public interest. 

Onr hill will help reverse the dangerous trend toward “Government behind 
rinsed floors” that threatens our free press, our free society, and the effieierr 
operation of hundreds of important programs enacted and funded by Oongres 
It will help restore the confidence of the American neopl e in their Governmen 
end its elected leadership by removing the veil of unnecessary secrecy tha 
shrouds vast amounts of Government policy and action. 

We must eliminate to the maximum extent possible Government/ s preoceupa 
tint i with secrecy and closed door policy formulation, because it cripples tl* 
degree of participation of our citizens in governments ! affairs that is so essentia 
under our political system. Government secrecy is the enemy of democracy. 
Secrecy subverts, and will eventually destroy, any representative system — jus 
is if is necessary to maintain a totalitarian dictatorship. 

The enactment of legislation in this Congress to strengthen the Freedom o. 
Information Act to make it more difficult for the Federal bureaucrat to withhold 
vital information from the Congress and the public is of paramount importance. 

The bipartisan nature of this effort is shown by the fact that members of both 
■parties in both the House and the Senate are cosponsoring this bill. Bipartisan 
work has been responsible for the investigations, hearings, and the unanimous 
Government Operations 'Committee report issued last year. Last week, the gentle- 
man from New York (Mr. Horton), ranking minority member of the full com- 
mittee, and the gentleman from Illinois (Mr. Erlenbosn), ranking minority mem- 
ber o ' our subcommittee, introduced H.R. 4960, a separate bill to strengthen the 
Freeborn of Information Act. I was most pleased to cosponsor their bill also to 
demonstrate the truly bipartisan approach that our committee follows in this 
area. Both have been diligent over the years in fulfilling their commitment to the 
principles of the act. 

Mr. Speaker, hearings will be scheduled on these bills to make needed amend- 
ments to the act following the Easter congressional recess. I invite other Members 
who share our concern for strengthening the Freedom of Information Act to join 
as cosponsors or to testify during our hearings. I am confident that our com- 
mittee will succeed in reporting a workable and meaningful bipartisan bill to the 
House that all Members can enthusiastically support. 

* * * * * * * 
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Pxjblic Law 90-23, 90tii Congress. 1I.IL 5357,,, June 5, 10GT , , 

/ An Act 

9 amend section. 552 of. title 5, United States Code, to codify tlie provisions of 

Public Law 80-487 * 

Be it enacted by the Senate and House Representatives of the United States 
f America in Congress assembled , That section 552 of title d, United States Code 
amended to read : ’ 

§ 552. Public information ; agency rules, orders, records, and proceedings 
“(a) Each agency shall make available to the public information, as follows : 

“(1) Each agency shall separately state and currently publish in the Federal 
agister for the guidance of the public — 

“(A) descriptions of its central and field organization and the established 
aces at which, the employees (and in the case of a uniformed service, the mem- 
rs) from whom, and the methods whereby, the public may obtain informa- 
>n, make submittals or requests, or obtain decisions ; 

“(B) statements of the general course and method by which its functions are 
aanneled and determined, including the nature and requirements of all formal 
id informal procedures available ; 

j‘‘(C) rules of procedure, descriptions of forms available or the places at 
■Inch forms may be obtained, and instructions as to the scope and contents of all 
apers, reports, or examinations ; 

; “(D) substantive rules of general applicability adopted as authorized by law, 
ind statements of general policy or interpretations of general applicability 
ormulated and adopted by the agency ; and 
“(E) each amendment, revision, or repeal of the foregoing. 

Jxcept to the extent that a person has actual and timely notice of the terms 
:hereof, a person may not in any manner be required to resort to, or be adversely 
affected by, a matter required to be published in the Federal Register and not so 
published. For the purpose of this paragraph, matter reasonably available to the 
class of persons affected thereby is deemed published in the Federal Register when 
incorporated by reference therein with the approval of the Director of the Federal 
Register. 

“(2) Each agency, in accordance with published rules, shall make available for 
public inspection and copying— 

“(A) final opinions, including concurring and dissenting opinions as well as 
orders, made in the adjudication of cases ; 

“(B) those statements of policy and interpretations which have been adopted 
by the agenc.y and are not published in the Federal Register ; and 
“(C) administrative staff manuals and instructions to staff that affect a 
member of the public ; 

unless the materials are promptly published and copies offered for sale. To the 
extent required to prevent a clearly unwarranted invasion of personal prlvacv 
an agency may delete identifying details when it makes available or publishes 
an opinion, statement of policy, interpretation, or staff manual or instruction. 

However, in each case the justification for the deletion shall be explained fully 
m writing. Each agency also shall maintain and make available for public in- 
spection and copying a current index providing identifying information for the 
public as to any matter issued, adopted, or promulgated after July 4, 19G7 and 
required by this paragraph to be made available or published. A final order 
opinion, statement of policy, interpretation, or staff manual or instruction that 
affects a member of the public may be relied on, used, or cited as precedent by 
any agency against a party other than an agency only if — 

“ (i) it has been indexed and either made available or published as provided bv 
this paragraph ; or ‘ 

“(ii) the party has actual and timely notice of the terms thereof. 

“(3) Except with respect to the records made available under paragraphs (1) 
and (2) of this subsection, each agency, on request for identifiable records made 
in accoi dance with published rules stating the time, place, fees to the extent au- 
thorized by statute, and procedure to be followed, shall make the records promptly 
available to any person. On complaint, the district court of the United States 
- } n ^ he ^strict in which the complainant resides, or has his principal place of 
business, or in which the agency records are .situated, has jurisdiction to enjoin 
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the agency from withholding agency records and to order the production 
any agency records improperly withheld from the complainant. In such a case t 
court shall determine the matter de novo and the burden is on the agency to su 
tain its action. In the event oil noncompliance with the order of the court, th 
district court may punish for contempt the responsible employee, and in ti 
case of a uniformed service, the responsible member. Except as to causes th 
court considers of greater importance, proceedings before the district court, a 
authorized by this paragraph, take precedence on the docket over all other cause 
and shall be assigned for hearing and trial at the earliest practicable date an* 
expedited in every way. 

“(4) Each agency having more than one member shall maintain ana mak 
available for public inspection a record; of the final votes of each member in evei 
agency proceeding. 

“ (b) This section doe,s not apply to matters that are — . 

“(1) specifically required by Executive order to be kept secret in the mteres 
of national defense ok foreign policy; .. 

“(2) related solely to the internal personnel rules and practices of an agenc 

“(3) specifically exempted from disclosure by statute; 

“(4) trade secrets and commercial or financial information obtained from 
person and privileged or confidential ; , , . 

“(5) inter-agency or intra-agency memorandums or letters which would not b 
available by law to a party other than an agency in litigation with the agencj 
*<(()) personnel and medical files and similar files the disclosure of which wouh 
constitute a clearly unwarranted invasion of personal privacy ; . 

“< 7 ) investigatory files compiled for law enforcement purposes except to th 
extent available by law to a party other than an agency ; 

“(8) contained in or related to examination, operating, or condition reports 
prepared by, on behalf of, or for the use of an agency responsible for the regula 

tion or supervision of financial institutions ; or , « 

“( 9 ) geological and geophysical information and data, including maps, con- 
cerning wells. .. 

<: (c > This section does not authorize withholding of information or limit tne 
availability of records to the public, except as specifically stated in this section. 

This section is not authority to withhold information from Congress. 

Hec. 2. The analysis of chapter 5 of title 5, United States Code, is amended by 
striking out : # }} 

“552. Publication of information, rules, opinions, orders, and public records. 

and inserting in place thereof : 

“552. Public information; agency rules, opinions, orders, records, and pro- 
ceedings.” 

Weo. 8. The Act of July 4, 1966 (Public Law 88-487, 30 Stat. 250), is repealed, 

8ec. 4. This Act shall be effective July 4, 1967, or <;n the date of enactment, 
whichever is later. 

Approved June 5, 1967. 

LEGISLATIVE HISTORY 

House Report No. 125 (Comm on the Judiciary) . 

Senate Report No. 248 (Comm, on the Judiciary ) . 

Congressional Record, Vol. 113 (1967) : 

Apr. 3 : Considered and passed House. 

May 19 : Considered and passed Senate, amended. 

May 25 : House agreed to Senate amendments. 

[From the Congressional Record of April 30, 1973] 

Hearings Announced by Foreign Operations and Government Information 
Subcommittee on Legislation To Strenghten the Freedom of Information 
Act . . 

(Mr MOORHEAD of Pennsylvania asked and was given permission to extend 
bin ‘remarks at this point in the Record and to include extraneous matter.) 

Mr. MOORHEAD of Pennsylvania. Mr. Speaker, T call to the attention of our 
colleagues the scheduling of hearings by the Foreign Operations and Government 
Information Subcommittee on bills to strengthen the Freedom of Information . 
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a rt*- rt-p / k tt o \ These measures — 1 1 .1 1 . 5425 and H.R. 4960 are sponsored 
^ ^the gentlemanTrZ New York (Mr. Horton) and are cosponsored 
bv Several score in the House. They are designed to improve the 
administration of the act and to plug numerous loopholes discovered during the , 

^nhpommittee’s investigative hearings last year and discussed in detail in t I 

imanimous^Governmeift Operations Committee report.based on these hearings ; | 

(I Tl^ e feg^tive 9 hearings will begin on Wednesday, May 2, at 10 a.rm ln room 
*>154 Ray burn House Office Building, and will continue through Thursday, 

May’ 16. The first day of hearings will consist of a panel of “ f ie . h 

hers of the news media, all of whom testified many years ago at hearings of the 
subcommittee on freedom of information matters when the gentleman from 

California (Mr. Moss) was its chairman. They include: „ , . n , 

Mr J R. Wiggins, former editor of the Washington Post and former presrd 
of tlie American Society of Newspaper Editors. He is presently publisher of the 

Ellsworth American, Ellsworth, Maine ; Moines Recister- 

Mr. Clark Mollenhoff Washington Bureau Chief of the Des Moines Register 
Tribune and former special assistant to President Nixon until 1979 , 

Mr Herbert Brucker, former editor of the Hartford Courant and a former 
president of the American Society of Newspaper Editors ; # v 

Mr. Creed Black, now editor of the Philadelphia Inquirer, who most recently 
served as HEW’s Assistant Secretary for Legislation ; and , . ^ 

Mr Richard Smyser, editor of the Oak Ridger, Oak Ridge, Tenn. and a vice 

president of the Associated Press Managing Editors. ■ . „ -m « ™ ^ 

Members of Congress will be heard on Monday, May 7, beginning at 10 a.m. 
room 2203 Rayburn House Office Building. Those Wishing to testify should con- 
tact thesubcommittee office— Extension 5-3741 by Thursday, May 3. The hearing 
record will be open for statements until Friday, May 25. . . 

Witnesses from the Justice and Defense Departments and from the Administra- 
tive Conference of the United States will be heard on Tuesday, May 8, beginning 
at 10 a.m. in room 2154, Rayburn House Office Building. 

Outside organizations and individual witnesses will be heard on Thurschiy^, 

Mav 10, beginning at 10 a.m. in room 2154, and on Wednesday, May 16* beginning 
at io a.m., Rayburn House Office Building, in room 2247, Rayburn House Office 

^ Mr. Speaker, the subcommittee began its inquiries into the “people’s right to 
know*’ back in 1955. Eleven years later, Congress enacted the Nation s first Free- 
dom of Information Act (5 U.S.C. 552) , which was intended to provide the widest 
possible citizen access to information and records of the Federal Government 
subject only to nine limited areas of exemption that could be claimed by Gov- 

ernment officials in denying requested information. ' . „ 

Since the law took effect on July 4, 1967, there have been nearly 200 free- 
dom of information court cases and many thousands of other cases when the 
law has been successfully used to obtain information or records from Federal 
agencies without going to court. But vast numbers of examples of unnecessary 
Government secrecy still remain entrenched within the Federal bureaucracy. 

Thus, we are nowhere near the goal of a fully -informed public in a democratic 
society which was the hope of those who launched the freedom of information 
fight almost two decades ago. ^ . 

Moreover, the law did not become the weapon the free press needed to tight 
against Government secrecy. We may have , fallen short of our goal of °Pon 
Government largely because the statutory weapon was inadequate to do the 
job. One of the major conclusions reached after some 41 days of the sub- 
committee’s investigative hearings during the last Congress, at which more 
than 140 witnesses testified, was that bureaucratic foot dragging— 5 years of it in 
both Democratic and Republic administrations— made the law a dull weapon 
in the hands of reporters and editors. 

The press has made little use of the law that they had a large part in help- 
ing to enact. Too few reporters and editors know how to use the freedom of 
information law and the. agency regulations implementing it. ' 

A large share of the blame lies , with the administrators of the law. Not one 
executive branch witness testified in favor of the bill during the subcommit- 
tee’s hearings prior to its passage in 1966. When it was enacted over their opposi- 
tion, they reluctantly administered the letter, but ignored the spirit of the 
law. 
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Congress! must also share part of the blame. The law was the product of 
legislative compromise and therefore, is not a perfect instrument that is fully 
usable by representatives of the free and. responsible press and the public. 
Legislation to be considered at our May hearings is designed to clarify, strength- 
en, and to thus make the Freedom of Information Act a much more effective tool 
in prying loose the tightly held secrets of the Federal bureaucracy — very often 
kept from the public to hide waste, inefficiency, scandal, or to protect the po- 
litical careers of individual Government officials. 

Mr. Speaker, I am confident that the broad bipartisan support for .strength- 
ening amendments to the Freedom of Information Act that exists within our 
committee will result in favorable House action on the bill which emerges from 
these hearings. I solicit the support and assistance of all Members in this 
effort. 


House Foreign Operations and 
Government Inform ation Subcommittee, 

„ Washington , D.C., April 18 , 1973. 

Hon. Rice ard M. Nixon, 

President of the United States, 

The White House, Washington, D.O. 

Dear Mr. President : I know you are concerned about the flow of information 
from the government to the people, for you stated your i)osition on the issue dur- 
ing the 1968 Presidential campaign and again during last year’s campaign. And 
last year you commented specifically on the many constructive recommendations 
for improvements in the Freedom of Information Act made in a Congressional 
report (H. Kept. 92-1419) following extensive hearings by the Foreign Opera- 
tions and Government Information Subcommittee. 

Those recommendations have been translated into legislative proposals, and the 
Subcommittee plans hearings on the proposals next month. The legislation (H.R. 
5425 and H.R. 4960) has been sent to all Executive Branch agencies for comment. 

In view of the emphasis yon have given this important subject, lam confident, 
you will want the legislation to have top-level consideration. Executive Branch 
witnesses are scheduled to testify on May 8 and 10, 1973. and I am sure vou will 
want the Administration’s position clearly and effectively set forth. 

I am asking, therefore, that you designate the knowledgeable Administration 
spokesman to testify at the opening of the hearings on May 8th. The Subcommit- 
tee will contact additional departmental witnesses, as necessary, to discuss tech- 
nical questions in later testimony. 

I hope that this designation of the Administration spokesman will he made as 
soon as possible so that the Subcommittee can confirm arrangements for the leg- 
islative hearings. 

With best regards, 

Sincerely, 

William S. Moorhead, Chairman . 


T ms White House, 
Washington, April 17, 1973. 

Hon. William S. Moorhead, 

House of Representatives, Washington, D.C. 

Dear Mjl Chairman : I wisli to acknowledge and thank you for your April 13 
letter to the President asking that an Administration spokesman testify on May 8 
at the opening of hearings on H.R. fi425 and H.R. 4960. 

You may be assured your letter will be called to the attention of the President 
and the appropriate members of the staff. You will hear further as soon as 
possible. 

With warm regards, 

Sincerely, 


Richard K. Cook, 


Deputy Assistant to the President. 
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Executive Office of the President, 

Office of Management and Budget, 

Washington, D.C., April 24,1073. 


Hon. William S. Moorhead, 

Chairman , Foreign Operations and Government Information Subcommittee, 
Committee on Government Operations, U.S. House of Representatives , 
Washington, D.C . 

Dear Mr. Chairman: In further response to your letter to the President of 
April 13, 1073, the Attorney General has been requested to provide an appropriate 
spokesman to present the Administration's position on H.R, 5425 and H.R. 4P80 
at the upcoming hearings of your Subcommittee. 

Representatives of the Department of Justice will be in touch with your staff 
in the immediate future to provide the name of the individual designated to 
present such testimony and to work out the details of his appearance. 

The opportunity to present the Administration's position on this important 
subject is greatly appreciated, and you may be sure that these legislative pro- 
posals will continue to receive the careful consideration they deserve. 

Sincerely, 


Stanley Ebner, General Counsel. 


Sir, Moorhead. Would you gentlemen come forward, please? We 
will start the hearings now. 

We should also recognize the distinguished gentleman from Califor- 
nia, Sir. SlcCloskey. Our colleague from Arkansas (Sir. Alexander) is 
in the wings. Before we get started, Ms. Abzug also came by. 

Do you have any opening comments about the enactment of the 
Freedom of Inf ormation Law ? 

Mr. McCloskey. I do not think so. I look forward to the testimony. 

Mr. SIooriiead. We are now very pleased to hear from you, Sir. Wig- 
gins. Then we will hear from the other witnesses. Then the subcom- 
mittee members would like to pose questions. 

Do you have any comments before we start, Sis. Abzug? 

Ms. Abztxgl No. 


STATEMENT OF J. E. WIGCHNS, PUBLISHER, ELLSW0RTH- 
AMERICAN, ELLSWORTH, MAINE 

Sir. Wiggins. Sir. Chairman, members of the committee, I am sure 
you will not think it inappropriate if I commence by paying tribute 
to those who launched this congressional effort in 1955, John Moss and 
his colleague Dante Fascell, who is on this committee ; and particularly 
to the late Harold Cross, who was counsel for the American Society of 
Newspaper Editors, and I suppose appropriately regarded as the real 
father of congressional effort in this field ; J ames Pope who was active 
in the hearings and who is very active in this. 

I remember very well when the committee launched its work with 
a survey that Mr. Moss conducted of the practices in the Government 
agencies at that time which has a bearing on what you described 
as the attitude of the bureaucracy toward the F reedom of Information 
Act. We discovered then that an early bar that was being cited fre- 
quently is amendment 5, U.S.C. 22, the old Government housekeeping 
statute, which was being used by many bureaucrats as authority for 
withholding information. 


I 


i 


{ 
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That overcome, the committee moved on to the Freedom of Informa- 
tion Act, amendments of which are now present before this committee. 

I think that it is due this committee to say that throughout the years 
in addition to producing legislation, the Freedom of Information Act 
and the amendment 5, U.S.C. 22, this committee functioned frequently 
as a sort of ombudsman, as a place to which newspapermen and other 
citizens denied information by Government could come with their 
complaints. 

I think that not the least of its contributions to the facilitating 
of information about Government was its constant job to prod and 
encourage Government agencies to be more forthcoming about their 
information. 

At the time that these hearings commenced, ii: was realized that the 
difficulties in getting information about the Federal Government have 
been enormously increased, not necessarily by the deliberate purpose 
of persons in the executive branches of the Government but by the 
changing character of the Government itself, under which activities 
hitherto undertaken by the legislative branch, which is relatively 
open, by the delegation of powers which have been more and more 
exercised by the executive branch, which is traditionally operated in 
a less accessible way. 

In addition to that there is no doubt that we still suffer as we 
suffered — it was apparent in 1955 — from the habit of secrecy induced 
by the anxiety about the security of the Nation, and that shadow has 
lingered over every subsequent administration, and I suppose it will be 
a long time dissipating if it ever can be dissipated, because of the 
nature of world society as it makes people more deferential toward 
secrecy in Government oper ations when the security of the Nation is in- 
voked as a reason for it. It becomes difficult sometimes to separate its 
security as a real reason, from security as an excuse?. 

I notes that you are addressing the opinions of those who are back 
here after 18 years to testify as to whether the public access to Govern- 
ment information is as pressing a need today as it was in 1955. I 
should say from everything I know that it certainly is. 

In the kind of world in which we now live it is even more important 
than it ever has teen before for the people to be fully informed. 

There was a time in the history of this country and the history of the 
world when an electoral error or a legislative failure or a citizen break- 
down might produce a malfunction in Government for an interval, and 
you couhl rely upon the country surviving, but in a thermonuclear 
world there is some question as to whether a democratic system peri- 
odically at the mercy of a transient electorate really is going to have as 
good an opportunity to second guess its mistakes. 

A tragic mischance in the Democratic system might have conse- 
quences infinitely more serious than they would have had 50 or 100 
years ago. 

And, of course, it has been clear from the beginning of the found- 
ing of this Government that access to information was an essen- 
tial element of a democratic society constituted as ours is, and every 
President in the early years made frequent witness to the importance 
of this. 

George Washington very wisely said that concealment itself is a 
form of deceit. He emphasized the necessity of disclosure. And Thomas 
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fefferson spoke numerous times on it and said one tiling which I think 
s often overlooked by persons in Government and that is when ne 
(aid, “It is by all means the duty of Government to give out in: lor- 
nation so that it may be thrown back to the Government in the various 
conns in which public ingenuity may throw it-” , 

The late Justice Robert J ackson has referred to this as the mspectoi 

general law of the press.” , . , 

We are frequently inclined to think of the press as being an advei- 
lary situation related to the executive department of the Government 
lut it can be a useful agent and assistant to the executive department 
f the Federal Government in calling to their attention failures ami 
hoit comings in this system of government which may have escaped 
he attention of official bodies, and which, if the Government is quick 
nd alert to utilize this enormous volunteer fact-gathering inspectoi 
jeneral, can make great use of the press as an institution for checking 

:>n the Government itself . . , „ , 

You ask in your letter whether there is easier access to- Government 
information today or not, and I think that is a matter of which moie 
Active practitioners in the profession than I are are better informed. 

But I should say that we are engaged, I think, m a race between the 
expanding size and complications of Government and the progress 
that this legislative committee can make in opening up the avenues to 

And, even if you make a great deal of progress absolutely in getting 
more and more information out of the Government, the growing 
complexity of the Government and the increasing difficulty of the 
problems with which it deals, and the sheer size of the bureauciacy 
imposes a necessity of constantly keeping at, this project. , • 

I would like to revert for just a moment to the point you made 
about the fact that newspapers themselves had not conspicuously 
utilized the provisions of the Freedom of Information Act. While 1 
1 think it is regrettable, newspapers — generally, I believe, as Harold 
Cross frequently remarked — are far too reluctant to litigate matters 
of this kind and frequently do not press in the law courts on the issues 
that they ought to press for access to Government. 

While this is a defect, I think it would be a mistake to assume that 
because the newspapers have not, frequently used it that the law lias 

not served a very important function. 

One of the reasons, of course, why newspapers do not use this is the 
time element, and I notice that some of your amendments are addressed 
to this. It takes a period of weeks or months to get information, so 
newspapers are less inclined to use the apparatus than they would bo 

if they could get it within a more limited time. _ 

But, whether they formally use the act by initiating litigation or 
not, the presence of the law accomplishes a great purpose by making 
available to those who do wish to use it, citizens and press alike, a 

legal means of getting at information in Government. 

I would like to say in passing that this struggle from 1955 on lias 
been marked by a wish of the media, so far as I have knowledge of it 
and one frequently adverted to, to obtain the legal means of acquiring 
information about the Government. The foundation of this effort has 
been an effort to gain through legislation and through law and by 
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ncirmai process of government a better information for the genera? 
public about the processes of their own Government 
■ i Jf ve i 00k ?. d atsotne of the amendments that I have seen narrow- 
the exception; I think that it is a very difficult thing to contrive 
Of i ^ ln T^’ statutory exemptions from the application 

of the act that either do not go too far or that do not go far enough. 

• ®PP recia t e the difficulties with which the committee is confronted 
m i nis area. 

M-mi h ^f k fV WOUld ] -^ e t0 ® loso hy saying that I think the (continuing 
. oik of this committee, the ongoing work of this committee, is £ 
important as any other particular piece of legislation that they produce 

and 1 <hink ifc would be much 
too hopeful to expect that this committee, or the Senate committee, os 
i ongress as a whole, can completely eliminate ambiguities in the 
governmental structure that relate to the right of the public, the right 
ot the people, to have an access to information. 

The exercise of these rights in the long run depends in great part on 
the continuing interest of Congress, on the continuing energy of the 
press itself , and upon the unending scrutiny by the legislative branch 
of the practices of the executive branch. Without that ongoing work, 
any particular piece of legislation is going to fail to meet your ulti- 
mate goal ot widening the public’s source of information about their 
own Government. 

Thank you, Mr. Chairman. 

Mr. Moorhead. Tlnmk you, Mr. Wiggins. T can understand whv 
my distinguished predecessor as chairman (Mr. Moss) called upon 
you au the first hearings- on freedom of information legislation. 

Hie subcommittee would now like to hear from someone I believe 
might possibly be characterized as the “designated pinch hitter” for 
the subcommittee, Mr. Clark Mollenhoff. 

STATEMENT OF CLARK MOLLENHOFF, WASHINGTON BUREAU 
CHIEF, DES MOINES REGISTER 

Ai r. Mom, ENiiOFF. Thank you, Mr. Chairman. 

. 1 do n °k hnow when I liave been before a committee under better 
( lH umstances. With the Watergate affair, the Nixon administration 
has pro ved everything that I warned about hack in 1955, and it seems 
doomed to provide more dramatic examples as the days go by. 

1 aught say that, executive privilege, which 1 stressed at that par- 
ticular period of time, was the problem then, and thanks to the Presi- 
v utl * ean -’ 1 an( ^ Klemdiest, we have had a very dramatic 

demonstration of how evil this kind of doctrine can be. The whole 
tragedy ot W atergate is obsession with secrecy on the pait of Mr. 

Hale I cm an and Mr. Ehrlichman. It has destroyed a number of voun< r 
suborcimatt's at the White House during that period of time. 

;; grieve r happens to Ehrlichman and Haldeman at this stage, they 
wel I deserve it. They were the leaders. 

What happened to seme of the other young men — Magruder, Hugh 
Noan, and miscellaneous others— is the real tragedy. I do not feel that 
those people would have knowingly done anything wrong. But they 
were caught within the power of Mr. Haldeman and Mr. Ehrlichman 
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and would have done anything they were asked without question. Tins 

Wa No^ what we f had in this Watergate matter was an atmosphere of 
total secrecv over the White House. I tried to work against this when 
I^^iS^re as Special Counsel to the President. In a few cases 
I actually overruled the Justice Department and provided material 

for this committee, among others. b ^ finvvirtTl 

There was a foreign aid matter in Vietnam on which Congrcssma 
Moss was interested in obtaining records. Ihe AID Agency used 
executive privilege to bar him from doing so The Justice ^Partmen 
hacked the AID Agency and the State Department. But on a Satuiday 
I overruled them and gave Congressman Moss the records. 

T ramht say that that caused some little constei nation in Mi. 

Mitchell’s shop. When he asked mo for an explanation, I gave him an 
extended explication which went into all the reasons and the 'law 
behind the matter. I concluded it with ft voiy eft^iye quote fiom 
Bichard Nixon on this subject, made before the lloiuc , April--, 

1048. I would like to quote that for the record here because it so 
dramatically stands out against what Mr. Mitchell has been doing 

recently. . . , 

On April 22, 1948 Representative Nixon said : 

I say that this proposition cannot stand from a Constitutional standpoint or 
tho of the merits for this very good reason. It. would mean the I 1 ^ 

ident could "have arbitrarily issued an executive order in the Bennett-Meytws 
the Teapot Dome Case or any other case denying this Congress of the 
r T Tilled States information it needed to conduct an investigation of the Execu- I 

u"eSnL"“ the Congress would have had no right to question Ins 

decision. 4 

That is precisely what Mr. Nixon was doing in January, b ebruary, 
and early March. Ho was laying down the flat rule that lie would 
not permit bis Counsel or other White House staff members to go 
before either the Judiciary Committee or at that time the Senate Se- 
lect Committee headed by Senator Ervin. That was a P ol “? d ^ e ; * 
to failure from the outset, and it is amazing to me that Mr. Nixon 

did not realize how untenable it was. 

The events that unfolded involved Mr. Dean m some aspects of the 
crimes. I think it is ironic that John Dean (who is drawing up Mr. 

Nixon’s statement on executive privilege which includes not only 
present Government employees, but past employees) was one or those 
involved in the cases. It is now apparent that the policies he 
setting forth there, with Mr. Nixon’s knowledge or not, have covered 
up his crime, and I think that that points out precisely what we have 

if would have also covered up both crimes (and I use those 
terms advisedly, because the overt acts that have been admitted >y 
Mr. Mitchell at this stage do constitute prirna facie evidence of crime, 
obstruction of justice, and failure to avoid criminal acts) and he as the 
chief law enforcement officer in the Nation was m a position to know of 
people on the Committee to Beclect the President who were going to 
commit or were contemplating crimes of a very serious nature, and he 

^Senator (Curtis made reference to this yesterday m a most forthright 
manner. He commented that John Mitchell had a responsibi 1 y _ 
only not to havo approved it, but to have specifically directed the 
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individuals who mentioned it, that lie would take action against it if i 
took place and direct them not to do it. 

With regard to executive privilege, there was also the matter o 
Ernest Fitzgerald, an Air Force cost analyst, who was fired after hav 
ing given testimony relative to the billion dollar overruns on the C~5A 
program. This commi ttee is quite familiar with the details of that case 

In that instance, the Air Force tried to use executive privilege tc 
avoid giving testimony before a Civil Service Commission hearing 
Fitzgerald had charged that they had covered up or were covering uj 
perjury, falsification of records, and a smear job. Now, I had soml 
familiarity with that from my term of duty in the White House. Th 
Air Force made an effort w impose an executive privilege on me, whicl 
I declined. T declined on the grounds that I had not believed in th? 
executive privilege. When Mr. Nixon hired me, he was aware of thi: 
and, in fact, I believed that he was opposed to executive privilege a 
that particular stage. 

1 had read his statements in connection with the House hearings, iii 
connection with the tax scandal hearings in the. Senate, and I believer 
that he too saw the evil of secrecy, the fact that the President frequent- 
ly is caught by being the last to know about crimes in his own house- 
hold. 

1 think that what has transpired in the last few months has demon- 
strated very clearly that the President did not know what was going 
on in his own household. 

At- least we can hope that be lias acted on those statements. 

With regard to the freedom of information laws, I think these are 
good laws, and I do realize that there has been maladministration of 
these laws through the normal tendencies of bureaucrats to hide every- 
thing. 

The press has not been aggressive enough in following through on 
t his —and I might say that the committees of Congress have not been. 

In those instances where there has been a followthrough, it- has been 
possible in most cases to break through and get the facts. 

I have had a number of instances where agencies were using the 
exception on personnel records to bar the press — me specifically — from 
records, on standard background about people that might be published 
in “Who’s Who” or any biographical sheet that was put out by the 
agency. Such things as where they went to school, when they were born, 
where they had worked. These were denied me by both the poverty 
program and by the AID agency, and I made a fuss about it. 

Unfortunately in the first instance the Civil Service Commission 
backed the agency, which is typical of what the Civil Service Commis- 
sion has done. There is no more outrageous agency in this city from the 
standpoint of coverup than the Civil Service Commission. I might say 
that this was dramatized in connection with the Fitzgerald hearings, 
where Chairman Hampton or the general counsel approved Herman 
Staiman’s ruling that the hearings should be closed because it was 
somehow 7 easier to get the truth when you did not have the press and 
tli e p ubJ ie around. 

I thought that that particular type of thinking had gone out in the 
dark ages, but it was still around, and Bob Hampton was even, arguing 
it with a straight face for a period of months. More recently, since 
he was slapped down by Judge William Bryant of the U.S. district 
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court and then by a unanimous district court or circuit court of appeals 

rlpfision ho hfis boon of ^ different yiow* . , : • 

S tki? does not take away the fact that he was going to impose 
a closed hearing on Mr Fitzgerald when what Mr. Fitzgerald wanted 
was an open hearing so he might expose the shenanigans that the Air 

for firimr ..un ™ a KIF, an 
abolition of the job. That was the subterfuge for disposing of a man 
who had done something to displease his superiors. I became knowl- 
edgeable about some aspects of the kinds of smears that they were 

d °S wero’eontentions that he was a seenri^ist which they could 
not back. There were contentions that he had conflicts of interest, vduch 
thev could not back, and these came to my attention at the White 
House And when the chips were down, I finally went before the Civil 
Service Commission and willingly gave up my executive privilege and 

te! With regard to the freedom of information laws, I agree with Russ 
Wtegins that the oversight functions of the committee of C° n S re ®> 
represent the greatest strength that there is, and I think that recent 
developments demonstrate that Congress is really our total hope m 
keeping a bigger and bigger executive branch under control L We cannot 
expect the people in the Wlfite House to want to disclose those things 
that are at odds with their programs, that which they want to seU the 
American people. Wo must depend upon the force of Congress, and 
that force can be aided by an aggressive press. ,,,, 

And on that point let me say that the Post has done an absolutely 
magnificent job on the Watergate. I think they have demonstrated 
very dramatically why we do not need any shield laws. As you know 
I am opposed to shield laws for the very same reason that I am op- 

P °AthteldTaw7whei V you get right down to it, would give every mem- 
ber of the press an executive privilege, the same thing we are fightm^ 
in the Watergate matter. If that is not a dramatic example that needs 

no embellishment, I cannot find one. . ■ , , . 

Mr. Moorhead. Mr. Mollenhoff , I felt that spear going through from 

the front to the back and then out the other way. 

Mr. Mollenhoff. I am willing to say that your intentions are good. 

Mr" Moorhead. That is the only person that is attempting to claim 
executive privilege, in the Fitzgerald case not even claiming it m the 
way the proponents of executive privilege claimed it. I hat is sheer 

1 ^The^ubcommittee would now like to hear from Herbert Brucker. He 
appeared before the subcommittee back in 1963. We look forward to 
hearing your thoughts in regard to the Freedom of Information issues 
today, Mr. Brucker. 

STATEMENT OF HERBERT BRUCKER, WINDSOR, VT. 

Mr. Brucker. Thank you, Mr. Chairman and members of the com- 
mittee. I would liko to address myself to the first of the ouestions that 
you have asked us to discuss: whether the need for public access to 
Government information is as pressing today as it was m 19oo. 
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. an y.°f as would have a question that tlie answer 

to that js Yes ’Toward that end I have prepared a brief written 
statement that I brought along. If I may, I would like to leave it as 
part of your record, but not take the time to read it. 

Mr. Moorhead. Without objection, the full statement will be made 
part oi the record. 

[Mr. Bruckers prepared statement follows:] 

Prepared Stateme nt of Herbert Bruckeb, Windsor, Yt, 

‘? c ^ rn of your Coinmi ttee with strengthening the Freedom of Informa- 
tion Act is; in one sense a technical matter of insuring public access to informs 
tmn about government. But it seems to me chiefly signiSt 
less political struggle of the governed with their governors. The issue is not iust 

“SeSZf “■> «• »><"»>•« P»w“, r 

»»« ‘js z iTtSLVfSS sstsr ***■ ** ***** 

i i ? •jthlug could be more irrational than to give the people power, and to with- 
h oid Irani them information without which power is abused. A people who mean 
! u n °T n goverriors mus t arm themselves with power which knowledge 
A popular government without popular information or the means of ac- 
quirmg it is but a prologue to farce or a tragedy or perhaps both ” 

In recent years tiie increasing complexity of society has prompted Congress to 
insure popuiar inhumation by legislation, especially through the Freedom S 
lnfoimatton Act. Those of us who have spent our lives in this field are happy 
to see your committee now strengthening this Act, in light of experience under it 
Congress has not only taken positive steps to insure freedom of information 
it has also consistently refused, to take the opposite course of violating the First 
Amendment by making laws abridging freedom of the press. Todav, however 
you are asked to make such a la w. ‘ ’ 

I refer to the proposed revision of the Federal criminal code, S. 1400 I am 
sure Uie committee is familiar with this bill, sections 1121-1125 of which are 
frightening in the breadth and sweep of information they would make secret 
apparently beyond hope of redress. I trust Congress will again refuse to go along’ 

What is troublesome is the fact that since World War II loth the executive and 
judicial departments have moved into the vacuum Congress has deliberate! v left 
as required by the First Amendment. It seems to me that both the other depart’ 
iaeats 110W makiDg what are in effeot laws abridging freedom of the press 
of law Ubl C aCCeptanCe ° f What they have done has given actions the force 

As I understand it the classification of information — -making it an official 
secret-— is based on no law whatever. It is based instead on President Truman’s 
Executive Order 1°290 of 1951, and subsequent executive orders. But as the 
late Haro d L. Cross, a recognized legal authority on freedom of information 
* n ais The People's Right to Know [Columbia University Press, 1953,’ 

“The regulations prescribed by the Order do not directly affect relations 
public 0 ’’ 1 S0Vernment and privat0 citizens and are not binding upon the general 

Nevertheless the public now accepts classification as lav.', so much so that it 
public erS <iri JSllsberg t0 bave the law making classified infonnation 

The executive has not been alone in giving the force of law to abridgements 
of freedom of the press. The courts, historically the ultimate defenders of civil 
liberties, are now themselves making law abridging freedom of the press. 

, , ^ h * ls ^ s<3€Eas to me that, by agreeing to hear tlie Pentagon papers cases 
the Supreme Court abridged freedom of the press. By not refusing to hear 
the cases the Court in fact for a. time kept the New York Times, the Washington 
Post, and others from publishing what they believed they ought in tlie public 
interest to publish. If that was not the prior restraint supposedly unthinkable 
since Blacks tone in the 18th century, what was it? 

. In th e en <* of course the Court did permit publication, on the ground that 
m seeking to enjoin publication government had not met “the heavy burden” 
of justifying prior restraint. But was that not a way of saying that, in the 
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( 

future, there might be times when the government might enforce prior restraint 
permanently? j 

Not only that but even some of the concurring opinions among the nine j 

the justices wrote seemed to assume, as did the dissenting minority, that gov- j 

ernment information belongs not to “We, the people” but to government. At j 

one point, for example. Chief Justice Burger wrote : \ 

“To me it is hardly believable that a newspaper long regarded as a great j 

institution in American life would fail to perform one of the basic and simple 
duties of every citizen with respect to the discovery of possession of stolen j 

property or secret government documents. That duty, I had thought — perhaps | 

naively — was to report forthwith, to responsible public officers. This duty rests | 

on taxi drivers, Justices and the New York Times.” | 

To me this statement takes it for granted that there is no gray area here. j 

If the government says information is secret then it must remain secret — even 
though without it the public is powerless. Under this assumption, leaking i 1 

; information that the government does not want leaked is simple theft. That 
means theft not only of the physical books, the Pentagon papers themselves, 
but also the information they contain. 

To me it is not that simple. The question remains : who owns the news— j 

especially the news of government? If the government owns it, then the Ameri- j 

can people will no longer have that “information without which power is abused.” 

Mr. Bkucker. Well, I think one thing that makes this broader claim 
entirely pertinent is the specific information in the Freedom of Inf or- J 

mation Act itself is important and the fact that the public, on behalf j 

of whom the newspapers fight for freedom of information, the general 
public seems to take it for granted that the burden is on the newspaper 
and the other media rather than on the Government. In other words, to 
think that, yes, it is right that the Government have secrets. This 
is something I think is very difficult to combat through legislation or 
any other way ; but I think it is the most important thing. 

On the question of whether there is easier access to Government 
information today, again I would have to plead ignorance there being j 

no longer a newspaper editor. But I can simply express my delight 
in the first place that we have this Freedom of Information Act, which j 

came up from nowhere and that now you are tightening it. j 

I would like to endorse the proposed amendments along the lines ! 

of changing phraseology and that certain records should be made j 

available, published, immediately. I think that is very much the right j 

idea. 

And as to what Congress can do to increase the flow of information, 

I would simply say keep it up. I think it is wonderful that you are | 

here. Thank you. 1 

Mr. Moorhead. Thank you very much, Mr. Brucker. We appreciate 
not only your oral testimony, but also your excellent written statement 
as well. 

The subcommittee would now like to hear from Mr. Creed Black, 
who is editor of the Philadelphia Inquirer. I think it is appropriate 
to describe your paper’s successful case on the FHA appraisals, but 
carry on in your own way, and, if you want to touch on it, fine. 

STATEMENT OF CREED BLACK, EDITOR OF THE PHILADELPHIA 
INQUIRER, PHILADELPHIA, PA. 

Mr. Black. I would like to refer to that, Mr, Chairman, but I 
would first like to second the general sentiments expressed by Mr. 

Wiggins in his eloquent opening statement here, and then I would 

96 — 576 — 73 4 
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I want to agree with him also on the fact that this committee is ter- 
ribly important, too. We talk constantly in a particular editors’ group 
with which I am active — the Associated Press of Managing Editors- - 
about our freedom of information work; how we seem to do the same 
things, perhaps, year after year and yet the unquestionable need for us 
to do the same things year after year. I think that same standard ap- 
plies to this committee. We certainly need this committee. 

I want to agree with Mr. Mollenhoff on W atergate. I think — and this 
is not an original thought of mine — that it is certainly very, very clear 
that, while the deed, itself was bad, the coverup that followed lias over- 
shadowed it as something that we regret very, very much happening. 

And it is just too bad that, as he said, the obsession with secrecy has 
brought down so many possibly otherwise fine men. 

I want to agree with Mr. Black on the need to open up the processes 
of Congress as well as the processes of the administrative branch of 
the Government. T want to agree witli the general tenor of Mr. Brack- 
ens statement, most of all, perhaps, with his brevity — and I will try 
to emulate that. 

As far as the use of the existing bill is concerned, I have talked with 
a good many of my editors — they are out at the Shcreham this week. 
The theme that runs through their answers to the question of “Why 
have nor we used it more?” is that it takes too much time. You get lost 
in t he process. It is also too expensive ; you need to hire legal counsel. 

There is another theme, however; that despite these imperfections 
and despite our minimal use of it— the law — so far, the fact that, the law 
is there is important. It has put out some fires before they have gotten 
too big. So, by all means, while we have found imperfections with the 
Iaw% while we agree that we should use it more, eve certainly think that 
the law' — the action of 1965 — was still very important. 

We also think that, maybe, we as newspapermen should pay a little 
bit more attention to some of the others who have used the law r — used 
it, perhaos, more effectively than we have — -particularly the legal pro- 
fession. Wo shoul d look at the ways that they have used it. 

In 1966 when I testified, there w ere two themes I tried to emp hasize. 
One was that the Government was big and getting bigger and, there- 
fore, the need for access to information was big and getting bigger 
also. I think this is still valid. The other primary point was that this 
law might be looked at by Government people as really of more assist- 
ance to them than it is to the press and the public, as it is a device by 
which more information about their processes will become better un- 
derstood by the public and, therefore, more likely to be accepted. 

I would like to go further back than 1966. I would like to go hack 
to 1952 and the meeting of the American Society of Newspaper Edi- 
tors here in Washington— *fchen at the S tail er-IIil ton. I had an assign- 
ment this summer to reread the proceedings of this particular meeting 
as part, of a history project for ASNE. I was really astounded at the 
eloquence, on freedom of information that came out of that meeting. 
I was also rather mortified that so many of the things that I thought 
were being said for the first time in 1972 really had been said — and 
in many respects better — -way back in 1952. 

One point was made during those (1952) proceedings very effec- 
tively by a man named Harold Cross, who was a special counsel to 
ASNE which had hired him to help them with freedom of infonna- 
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tion activities. He emphasized that while it is important that we record 
Congress’ “ayes” and “nays,” and that we record the decisions of the 
administrative branch, more important than this is that we record the 
Government in the process. We need to interpret better, report more 
extensively and make the public feel more a part of the processes of 
government. I think that that is still terribly important. 

Now, really, when I think about the question of information, it just 
becomes so terribly simple to me. The more I am in this business, the 
more convinced I become — the more a sort of fervor I develop — for 
the simple fact that if people are given information they will react 
intelligently, much more intelligently than most of us give them 
credit for. When they are not given information we get the opposite 
reaction. 

Relative to the Watergate, I would like to raise this question: If 
the President, perhaps, had held regular press conferences, as most 
of the Presidents prior to him have done; if there had been this addi- 
tional exposure by him, this regular exposure? Granted all of the 
shortcomings, all of the imperfections and all of the circus atmos- 
phere, we newspapermen, as well as, perhaps, you Congressmen, dis- 
like about press conferences, they still are the way by which the Presi- 
dent is exposed, not only in a situation where he gives information, 
but one where he gets information as well from the mere fact, of this 
exposure. 

I would just like to ask you all to consider whether if he had been 
more accessible to the press — regularly over a period of months, 
years — and particularly the last 9 or 10 months— might circumstances: 
of Watergate be different ? 

I would like to go even a little further than that and suggest that 
while I do not want to get us into an argument about the Vietnam war, 
we probably all agree that it could have been a more positive experi- 
ence for the country than it was. 

So again, I would raise the question ; If there had been, not just more 
information about that war in the process, but, perhaps, a better job 
by us as newspapermen in reporting that information, interpreting it, 
maybe the course of that war might have been a little more positive 
that it turned out to be. 

Now, in rereading my own testimony (in 1966) I alternately gagged 
and applauded. One statement that I made in 1966 and which I stand 
by today, is this: “Trust the people with the truth, and they will 
seldom betray your trust. Mistrust them, deny them the truth, and you 
will reap what you sow 7 .” 

But really, somebody in 1952 said it much better than that — and 
this again is from the proceedings of the American Society of News- 
paper Editors. It wras actually said by James Pope of Louisville, and 
he was quoting the then mayor of Milwaukee, a man of the name of 
Frank P. Zigen. I have no idea where he is now, but in one sentence 
he pretty much said it all : “The degree to which we have eliminated 
secrecy is the measure of our civilization.” Thank you. 

Mr. Moouiiead. That’s a very eloquent closing note, Mr. Smyser. 

First, I want to commend the panel. The five of you here are all 
in the business of dealing in words, and you did it in less than 1 hour 
and 5 minutes. I hope that I and my colleagues will emulate your 
excellent example. 
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Mr, Smyser, some of you? thoughts about information and intelli- 
gence of the people reminded me of something said by one of my po- 
litical heroes, the late Speaker Sam Rayburn. lie said, “Never under- 
estimate the intelligence of the people, but never overestimate the 
amount of information they have.” In other words, give them, the in- 
formation, and they’ll make an intelligent decision; and I think this 
is what the thrust of your testimony lias been. 

All of you have given us so much food for thought that we almost 
suffer from indigestion; but I thought I’d just pick up some- of the 
things that you said and emphasize them. I think that Mr. Wiggins 
remarked that this subcommittee is sort of an “ombudsman” for news- 
papermen and the public generally for getting information. I think 
that generally would stand repeating for the people generally, almost 
especially to the newspaper industry, because we’ll never be able to 
write a law that’s so clear that it won’t need some active enforcement. 

You also said that the press acts as an “inspector general” of the 
Government. I’d like to think that the Congress also does that job, or 
should do it to the maximum extent possible. 

The recurring theme has come from the panel that the mere ex- 
istence of the freedom of information law is a good thing. And I think 
it was also brought out that after a lawsuit had been brought, the re- 
action of the agency on the next request for information was much 
better. 

Let mo urge upon you that you continue to use the legal remedies 
of the a,ct, even though it costs money, and even though the procedures 
are somewhat ponderous, as they will continue to be, no matter how w T e 
amend the law. If you win in court a few times, I think it would be 
very beneficial, even if it costs a little bit of money to do so. 

While we have already held other hearings on “executive privilege” 
bills, we always like to hear Mr. Mollenhoff speak so eloquently on that, 
subject, because under the, doctrine advocated by someone who is no 
longer the Attorney General, Mr. Mollenhoff appeared before a sub- 
committee and gave his views, on legislation dealing with the abuses 
of executive power. The exercise of the “Inspector General” function 
of the Congress, to use Mr. Wiggins’ description, becomes more and 
more important as the Government, particularly the executive branch, 
gets bigger and bigger. I would have to say to you gentlemen that, in 
my opinion, there has been less than adequate control by the Congress 
over the activities of the executive during the past 10 or 15 years. 

To get to the technical part, here, I would like to ask Mr. Brucker 
about the concept of the burden of proof. The Congress intended to 
put the burden of proof on the Government agencies when they were 
going to withhold information, rather than the other way around. And 
yet, I take it from your testimony that you felt that at least the con- 
cept of the newspaper industry was that the burden of proof was not 
sufficiently on the Government. You felt that you had to persuade 
them. 

Am I correct, Mr. Brucker ? 

Mr. Btutcker. I don’t quite recognize that as what I said. 

Mr. Moorhead. Well, I would like some clarification, 

Mr. Brucker. I don’t think I — I may have misspoken and said that, 
but T don’t think so. One thing along that line that I think I said was 
that the public tends to accept that Government secrecy is good ; and 
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that was the problem, because the whole thing is supposedly in the 
interests of the public. And I certainly agree that if they have infor- 
mation, they will tend to do the right thing. 

But certainly, I have seen through the years recently a feeling 
that the newspapers or television is too nosey, and you’d better let 
the Government alone. And that is a matter of some concern. 

Mr. Moorhead. Thank you, Mr. Brucker. 

Mr. Alexander? 

Mr. Alexander. Thank you, Mr. Chairman. 

, I’d like to thank these gentlemen this morning for their presenta- 
tion. I have respected the press for many, many years ; and I’ve gotten 
recently to appreciate it even more. I’d like to say to those of you who 
are here and for the record that, but for a persistent press, in my 
judgment, the Watergate scandal would still be covered by the cloak of 
executive privilege. 

I appreciate what you have done to help this Government and help 
this country deal with the facts and truth about that matter and other 
matters that need to be brought to light, and to the public. 

I recall that in a previous hearing with Mr. Mollenhoff, which was 
interrupted by one of the frequent fire drills that we have around here, 
beginning at around noon. During that hearing I asked, based upon 
your experience, what remedies you would recommend, as a practical 
matter, that Congress should think of or contemplate legislation about, 
that would assist the day-to-day gathering of information for 
Congress. 

We have a problem here, as you know", getting the agencies to re- 
spond. It appears to be the general rule that we run into, especially 
with some of the agencies, you wait 2 days and then the Congressman 
will forget about it. And, of course, we have staff assistants, and we 
try to overcome this problem, but it is a problem. 

Now, Mr. Black referred to the possibility of establishing an ap- 
peals procedure. I’d like to ask both of you, if I might, would you 
contemplate the possibility of an extension of maybe the Comptroller 
General’s Office, or a branch of Congress possibly, even the jurisdiction 
of the Library of Congress, that could in some way facilitate the 
gathering of information from the standpoint of congressional 
inquiries ? 

Mr. Black. Well, I have not, as I said iii my testimony, really 
thought this through. The idea was one that Mr. Hoyt advanced, and 
I am not sure about the procedure. I remember recently receiving in 
my office a thick file from the — I don’t know r whether it was the Comp- 
troller General, or whether it was the General. Accounting Office; I 
believe it was GAO — that said that it, too, has difficulty in getting 
information. 

So I think that any appeals mechanism of this kind would almost 
have to be de novo and have something that could, obviously, work 
quickly, because the only purpose of this would be to save time. Other- 
wise, I think if you get it mixed up in any other large bureaucracy, 
you could end up consuming more time than you could ever hopefully 
save. 

Mr. Alexander. Well, I know in most cases, if I stop whatever 
else I’m doing and do nothing else but become an investigator, I can, 
under most circumstances, obtain the information that I want. But 
this is very time consuming. 
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This, of course, is a burden to our people we represent in our offices; 
and they need this assistance somewhat. 

Mr, Mollenhoff. I was Presidential ombudsman, so to speak, and 
had this kind of a function, within the White House,. Before I left the 
White House, I made a speech down in Houston, Tex., where I laid 
out a Presidential ombudsman role that would fulfill this. It would 
be a statutory thing. 

I realized after that stage, approximately 11 months in the job, 
that 3 r ou had to have access to the President. You had to have that writ- 
ten into the law, and you had to have independence. 

And I believe very sincerely that an ombudsman with about a dozen 
accountant investigators could keep this Government pn the trade for 
Congress, for the public, and for the press. . 

M r. Alexander. Mr. Mollenhoff, may I interrupt ? 

You are not recommending that we turn this function over ro the 
executive branch? \ 

Mr. Mollenhoff. No. I saw that my role in the White House w r as 
hampered because of the lack of access I had to the President, due to 
Haldem aids iron control. And he did not really appreciate the speech, 
because in several of the recommendations I made as to Cabinet rank, 
there would be no question about the ombudsman’s authority to obtain 
records and reports. Looking for a man of great experience, stature, 
and impeccable integrity, I mentioned John Wilbams as the type of 
man who should have that job. He was then at the b "ink of going out of 
the Semite and retiring. Job tenure, to insure the ombudsman’s total in- 
dependence, a law was a requirement for the j ob tenure. 

Other necessities included direct access to the President at all times, 
an initial staff of 12 to 20 lawyers and accountants with years of ex- 
perience/ on investigations of Government operations, and public re- 
ports to the President, to the Senate, and the House (that would be 
made simultaneously so that there couldn’t be any cover up of what the 
ombudsman wanted to report) . # , 

His job would be devoid of any partisan political, authority or re- 
sponsibility. The only power of the ombudsman would be the power 
of persuasion bv the facts and the conclusions in his reports (that 
would be issued' either every 8 months, every 6 months, or every year 
and with provision for special reports from time to time when, there 
was a soeeial need for a kick of some kind) . 

Mr. Moorhead. Could you provide us a copy of that speech lor the 
record ? 

Mr. Mollenhoff. Yes. 

Mr. Moorhead. Then it will be made part of the record. 

[The information referred to follows :] 

Excerpts From Speech by Clark R. Mollenhoff, Special Counsel to the 
President. Before the Houston Rotary Club Meeting, June 11, 1970 

* * * Arrogant bureaucracy is the greatest obstacle today to proper functioning 
of th« government and has created a sense of frustration from the lowest student 
up to the presidency. The sense of frustration, dramatized by some of the student 
protests, is also present among businessmen, city, county, and state political 
leaders. Senators and Congressmen and federal government officials. 

A properly organized and staffed ombudsman office can make the federal gov- 
ernment more responsive to the thoughtful complaints of the public and more 
responsive to the will of the President. 
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My experience as your pte&ideiltial ombudsman coupled with more than 25 
years of experience investigating government mismanagement and corruption 
at all levels has convinced me that a properly structured and staffed ombudsman 
office can be the answer to many of our most serious problems. It would provide : 

1. A place for citizens to lodge their complaints against arbitrary bureaucratic 
actions with the hope of having the grievances examined carefully. 

2. It would provide the mechanism for thoughtful depth examination of com- 
plaints and would force the production of records dealing with government opera- 
tions and decisions. 

3. It would provide a means of separating legitimate complaints from frivolous 
complaints and would provide periodic publication of the findings of fact and 
conclusion. Reports published on a semi-annual or annual basis would force gov- 
ernment agencies to give greater attention to the necessity of justifying decisions 
to an independent body and for correcting decisions that are erroneous. 

The ombudsman office could be created by the President within the White 
House or it could be established by law independent of the White House. Essen- 
tial to the proper functioning of this office are the following : 

1. Cabinet rank so there can be no question about the ombudsman authority 
to obtain records and reports. 

2. A man of great experience, stature, and impeccable integrity. 

3. Job tenure so that there can be no doubt about the ombudsman’s total in- 
dependence (a law would be required for job tenure). 

4. Direct access to the President at all times. 

5. An initial staff of 12 to 20 lawyers and accountants with years of experience 
on investigations of government operations either with congressional committees 
or with government agencies, or both. 

6. Public reports made to the President and the Senate and the House on an 
annual or semi-annual basis with provisions for special reports. 

7. This job should be devoid of any partisan political authority or responsibility. 

The key to the successful operation of the federal ombudsman office is the selec- 
tion of an ombudsman to head this new structure. This must be a man of great 
experience in the investigation of government who is recognized by the public 
for his great stature and his impeccable integrity. Senator John J. Williams, Re- 
publican of Delaware, is the only man who comes to mind immediately as having 
the full credentials necessary to do this job. He will be retiring from the United 
States Senate at the end of 1970. His conduct as a member of the United States 
Senate over a period of twenty-four years is recognized by Democrats and Re- 
publicans, liberals and conservatives as having been in the highest tradition of 
public service. 

I believe that the establishment of an ombudsman office, headed by Senator 
John Williams, would do more than any other single act to restore faith in the 
federal government. 

Expensive reorganizations and realignments of government activities have been 
usually only a slight reshuffle of the same old bureaucratic cliques. John Williams 
and a small effective staff could break up the old bureaucratic patterns and re- 
store integrity and fair play in many areas where it has been missing for years. 

Ombudsman 

Many indictments and convictions followed the exposure of corruption in the 
Truman Administration. Revelations of conflict of interest in several high offices 
m the Eisenhower Administration resulted in a rash of resignations and a few 
indictments. There were indictments and conflicts arising out of scandals in the 
Kennedy Administration. 

I have no doubt that the Nixon Administration will be plagued from time to 
time with similar problems. We had one major first test in connection with Major 
General Carl Turner. It was possible to demonstrate the advantage of swift non- 
partisan action in connection with the Turner matter. We were able to learn of 
serious problems involving Major General Carl Turner, who had been appointed 
last March as the Chief United States Marshal. His resignation was obtained 
within a matter of a few hours after the Administration became aware that he 
was not worthy of his position. The hearings before the Senate Permanent In- | 

vestigating Subcommittee demonstrated dramatically that it was important that ! 

we came to grips with that issue and removed the man who failed to meet the 
standards required by this Administration. 
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The public was understanding because the Administration took action against 
an appointee of the Administration at the first point at which it was clear that 
General Turner did not meet the Administration's standard. When Turner was 
appointed in March, there was no reason to believe he was other than an e ^P e " 
rieneod career military investigator. There was no record of arrests or convic- 
tions to mar his record. 

The mistake of appointing Carl Turner was the mistake any Administration 
could make and there was public understanding of this and no editorial criticism. 

I hope that the swift corrective action in the Turner case will set the tone for 
this Administration. , A ^ ' , ' ' , 

I hope that the Nixon Administration will always be able to find the true facts 
at an early stage and brush away the excuses and rationalizations that, are so 
frequently brought forward to cloud the issue. , . 

I was named presidential ombudsman because President Nixon wanted some- 
one in the White House who would be mainly concerned with the problems of in- 
efficiency, mismanagement, and corruption in the federal government. The juris- 
diction ‘was to be roughly that; of a government operations committee of the 

Sena e or House. ' .... , 

It is not a role that has carried any direct responsibilities in the ixfiitical 
area or in the program policy areas. It stresses government operations. ^ 

It has been an effort to establish a mechanism outside the normal Cham of 
command for the administration of government programs for independent fact 
finding on problem areas that will take advantage of the whole range of govern- 
ment sources, plus a wide range of sources outside of the federal government. 

The President and others in his administration have been familiar w.:tn De- 
spoilers of Democracy” and “The Pentagon” which were nonideological and 
nonpart isan case studies on the problems of dealing with inefficiency, misman- 
agement; and corruption in a wide range of government agencies. The President 
wanted that approach. 

Many of our Presidents have teen embarrassed by commenting upon govern- 
ment problems before they were apprised of the full facts on cases involving 
inefficiency, mismanagement, and corruption in their administrations. President 
Truman made errors in his comments and explanations on problems involving 
the Reconstruction Finance Corporation, the Internal Revenue Service, and some 
other agencies. This made it appear that he was condoning questionable activity. 

President Eisenhower made similar mistakes in press conference comments 
on the Dixon Yates case, and in connection with the Adams-Goldfine matter. 

President Kennedy made similar mistakes in commenting at press conferences 
on fiie Billie Sol Estes case, on the TFX case, and on other matters. \ 

All suffered some major embarrassment because they relied upon the n ormal 
administrative chain of command. At a late date they found that men with a 
stake in the case, from a standpoint of official responsibility or as a result of in- 
volvement in questionable activity, had given them inaccurate information. 

President Nixon, who had extended experience in dealing with congressional 
investigations, has realized the hazard of dealing with information that comes 
through the bureaucratic chain of command. He has wanted to keep the possibility 
of error down to a minimum. 

Serious errors in dealing with the problems of mismanagement or corruption 
can do irreparable harm to an administration from a standpoint of its credibility 
on international or domestic matters, and in its dealings with members of the 

The many grave problems — domestic and foreign, that must be dealt w 1th today 
create conditions that make it particularly important that there be & niechamsm 
to protect the President from the errors that can arise from overreliance upon 
the bureaucratic chain of command. AT1 

It is important to establish an effective government -wide ^ follow-through on 
past problem areas, and to set the tone for what the President expects of his 

The Ombudsman program I suggest could bring some much needed idealism to 
the American Democracy. It could bring some of the idealism that I f <»und in a 
few of my early teachers, an idealism that I tried to catch in poetry a few jears 

^1 think it is equally applicable to men in government men in the communica- 
tions business, and to others today as we contemplate the job of teaching and 
inspiring the young of this nation . 
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i 

Mr. Mollenhoff. I have the speech here. I’m proud of every bit of 
that speech, as I am proud of my testimony here a number of years ago 
on executive privilege. 

Mr. Moorhead. Mr. McCloskey. 

Mr. McCloskey. Thank you, Mr. Chairman. 

Gentlemen, I’d like to speak to your comments and your thinking 
on the problem that has become of growing importance as these hear- j 

ings have continued. _ I 

The Freedom of Information Act, in subsection 5, exempts inter- 
agency, or intra-agency, memoranda or letters which would not be j 

available by law to a party other than in litigation with the agency. ! 

We have had both Deputy Attorney General William Rehnquist and 
Deputy Atomey General Mary Lawton come before us and state 
the position that this interagency memoranda meant under this law 
that any communication within the Government from one person to 
another, one agency to another, was exempt not only from disclosure j 

to the public, as the law provides, but exempt from disclosure to Con- 
gress, and the Supreme Court case so held. 

And we seem to have assumed in the evolution of the relationship 
between the branches, over the last two decades at least, that the ex- 
ecutive is entitled, for means of the efficiency of the conduct of its 
affairs, to keep in secret memoranda, opinions, and judgments rendered 
back and forth in the executive branch. j 

Mr, Mollenhoff. Mr. McCloskey, if you pardon that, I think that’s ' 

where the Congress is wrong — their acceptance of the fact that there 
is any way the President can keep anything secret for any extended 
period of time, other than the decision period. Executive privilege has 
no law. There are no court decisions on that subject; and the vague, 
flimsy, constitutional argument is without base. Warren Burger has 
put together an extensive study on that subject matter. 

Mr. McCloskey. I appreciate that, Mr. Mollenhoff. I heard the tes- 
timony you gave to the subcommittee earlier on that subject. But the 
basis even for this debate has been the acceptance that Government, 
like business, could not continue to operate efficiently unless the com- 
munications between its executives and its management were entitled 
to be in confidence. 

I have been concerned with this question, as these hearings have 
progressed. Is it perhaps time that we now impose a different test; on 
Government than we would on business? Perhaps we should require 
that the interagency memoranda be made available to the public and 
to the Congress, except in very narrowly defined situations. 

We have a growing acceptance, both through Congress and through 
the public, that perhaps it is time that we state unequivocally in the 
law that there is no privilege on the part of the Executive to withhold 
any information of any kind from the duly instituted requests of 
Congress. 

We have the power to hold such information received in Congress 
if the Executive demands it. I’m wondering if this is not perhaps the 
time and the place for this debate to bo considered on the floor, to 
proceed on the basis that we now hold Government to a higher test 
than we have done until now. 
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Mr. Motlenttoff. You have this right under the Constitution, and 
you shouldn’t have to reiterate, it. It just takes some guts up here and 
some deep digging, so that people are absolutely clear on their rights. 

You see that the problem 

Mr. McOloskey. Let me interrupt you. I think in view of the Su- 
preme ( hurt decision in the Mink case that there is no longer a right 
to claim this prerogative without enacting something in the law. As 
the Mink case pointed out, Congress does have the power to enact 
tire law as explicit as it wishes: and I don’t think we can just acquiesce 
and say that in view of the Mink case we can remain silent. 

We would now have to enact into law some such unequivocal state- 
ment. 

Mr. MolI/ENhoff. Well, this condition has arisen because committee 
people up here, chairman and members of committees, have not realized 
their full rights. John Moss and the, members of this committee have 
been among those who have understood fully. 

Mr. MoOeoskey. You asked for the report here. 

Mr. Moixexttoff. Senator Ervin understands this thoroughly and 
has done a study in the law. There are too many chairmen up here who 
acquiesce, who are engaged in taking less than the truth for soft 
touches from the agencies. And it’s going to take an abolition of those 
practices to get the kind of tough attitude from up here. 

I tell you, if I was running a committee up here, there wouldn’t 
be any question about making an issue of it. 

Mr. MoGlorkey. I understand. 

Mr. Monr,ENiroFF. If I were on a committee up here 

Mr. MoCloskey. I understand your position, but let us apply the 
point to an argument that was made to me by an Armed Forces officer 
yesterday. He testified as to their required loyalties to their command- 
ing officer, in this case the Joint Chiefs of Staff, and that in the debates 
that preceded the taking of a position before the Congress by the 
Joint Chiefs, a lot of conflicting opinions had been rendered back 
and forth on both sides of the issue. 

They fell, that they could not run the executive branch if Congress 
had the authority over the Joint Chiefs, or sav, on the members., re- 
garding the bombing of Cambodia or the bombing of any part of Asia. 

Individual members of the Defense Department were then asked for 
their individual opinions that had been rendered in the decisionmak- 
ing process. 

I’d like to hear the comments of other people on the: panel about this 
subject. Do you see any difficulty if Congress made it a law that sub- 
ordinate employees of the executive branch had to render specific state- 
ments of fart and opinion that preceded the ultimate: decisionmaking 
process ? 

We have always restrained ourselves, or Congress, from demanding 
those facts and opinions if they differ from the final judgment of the 
executive branch ; and that is what this part of the law is all about . It 
preserves the confidence of the interagency reports on the basis that 
the decisionmaker should be entitled to have been handed forth- 
right advice from his subordinates and he could not get it if that sub- 
ordinate was later going to have to tell the truth about his point of 
view. 
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Could I have some comments from the panel on that specific 
example? ' 

Mr. Moorhead. I think Mr. Wiggins would like to address that. 

Mr. Wiggins. Mr. Chairman, an effort to define this line that sep- 
arates the powers has gone on from the beginning of government. 
I think Senator McClay introduced it in the First Congress when he 
leveled upon Alexander Hamilton a request for an appearance. 

I respect the ingenuity of this committee and Congress, and I am 
doubtful myself whether we can utterly remove the ambiguity of the 
constitutional provisions separating the powers of the relative branches 
of Government by statute. 

I think that there is one wholesome lesson to be learned from read- 
ing all of the cases of contest between Congress and the President about 
executive privilege — and I’ve examined at length the solution of 
ombudsman that my colleague has ventured forth — but I think that 
if you go over all of them from the beginning, you will discover that 
Congress historically has not been able to compel an executive de- 
partment to disclose when it has not wished to do so. But it has gen- 
erally been able to make it wish it had. And this is the ultimate power 
of Congress, that whatever the separation of powers may be, at least 
there are these deferences that one power, department, owes another, 
and our constitutionalist views on excessive withholding of informa- 
tion. If the Congress persists in its purpose, it usually has been able 
to make the executive wish that it had divulged the information to 
Congress, 

Mr. McCloskey. I wish I could share your confidence. I’m afraid 
it was the press and Judge Sirica, however, that changed the Execu- 
tive’s position on the executive privilege. I don’t think it was the 
Congress. 

Mr. Mollenitoff. Let me say that I think that there is an obligation 
on the part of Congress in these circumstances to stay away from 
far-out causes where they do not have the body of public opinion be- 
hind them. The weakness of the congressional branch in those cir- 
cumstances becomes apparent, because you can’t sell it to the public. 

You should stay on firm, nonideological grounds. And I think that 
the Vietnam war, with all of the problems that it brought up, has 
weakened the Congress in this respect. Generally the President could 
rally the country behind him on some of his most controversial de- 
cisions there, because Mr. McCloskey, you would have been among 
those who took some rather far-out positions from time to time, and 
would have in that instance weakened the power of the Congress to 
appeal to the people. And that’s all you can appeal to. 

Mr. Black. Mr. McCloskey, I’d like to speak to your question on the 

bas 1 1 s^Vi iy ex Penence here in th© Department of Health, Education, 
and Welfare. 1 


° b i Cr ? t i? n then that without the kind of legal actio 
you re talking about, the people who had serious reservations abor 
policies being proposed by HEW didn’t have great difficulty in con 

“V* fk ' °f 6 10 the 1 s P ent a lot m y time up here testify 

mg because that was my job ; and I would frequently encounter poopl 
m our department who were also up here, not testifying but makin 
their feelings well known. J 1 
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Ihe second is that I think that anything of this kind invites a lot 
otseit-serving. I participated in a number of meetings at HEW, which 
1 then read about m the papers the next day; and they didn’t sound 
like the meetings I had attended. 

Those were not public meetings that I’m talking about. These were 
policy meetings. And there are people there who have axes to grind 
and hides to save; and I think the Congress should look with some 

“f; 2 ? t ? ten r t8 ¥ nd > time do take exception to a depart- 

ment s official policy. Its obvious that anything that comes up hero 
iiom any executive department has been preceded by a lot of give-and- 
take and differences of opinion. " 

Mr. MoCloskey. That is my question. Do you think the Congress 
should be able to get these give-and-take comments by directing the 
executi ve branch to provide them, or do you think the executive iXnch 

on?nion«iV, a t le t0 wltddlold frank, candid exchange of dilferent 
opin ions that you would see in ultimate policies ? 

'' f ,LACK - Well, I agree with Mr. Wiggins, both as an editor and 
1‘ -?? e °i ie ^ . 10 ^ ias spent time in the executive branch that it’s a 
terribly fine me to draw; and I think the ambiS is a nroblem 
that must be left, and it must be resolved like a loteof other problems 
of this kind on a case-by-case basis. promcms 

Mr McCloskey. You would say that the executive branch sWd 
btiabl.e to claim the privilege to refuse to divulge to the Congress on' a 

case -by-case basis, information that is exchanged. Do I understand 
your testimony correctly ? h understand 

Mr. Black. I think that executive privilege is somethin^ that should 
be used only m the most extreme circumstances. I thinh wo U ]?sav 
at the same time that Congress should itself be very caut ious in making 
the kind of demand that would provoke this sort of eon front atiot° 

It just seems to me that it is an invitation to some sort of Siaos if 
every time, you take a department or an agency’s testimonv vm >« 

trm n< t] fc * at ^ fiml °”1 h , OW ma;1 y People disagreed with it and to hear 
tiom those. As one of the members said— I guess Mr. Alexander -it 
takes you a long time to get responses from the Executive ; and having 
been down m the bureaucracy, I can tell you why it does take a lonS 

into the lct. Sl ° W ' m0Vm§ ° PCrati0n because everybody has got to get 

*f. nuENHOFE '- me say that you mentioned 

Ms. Abzilg. 

Ms. Aimo. What we’re considering here are amendments of the 
leedom of Information Act. Isn’t there a very sharp conflict in the 
;,r;S? OW discussing here in that the very existence of the Free 
(lom of Information Act has sort of set up a right of executive nrht 
lege ■ Also, do you think that the amendments that are bung proposed 

remedy this problem sufficiently? * piopow, a 

Mr. Mollfniioff. The Freedom of Information Art does not se;: up 
aii executive privilege. The executive privilege— and that’s the termf 

mfn°dfandciearon at *** Members of Congress should get well in their 
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The Freedom of Information Act sets up certain exceptions under 
the law. Executive privilege is something that the Presidents have 
claimed in recent years as an arbitrary right that they have, regardless 
of the law. And that is the all-embracing thing. And Mr. McCloskey 
a few moments ago mentioned that they should be able to claim the 
privilege. You see, I don’t accept that there is any privilege. 

Mr. McCloskey. What do you say about the Court decision, and I 
specifically refer to executive privilege? Do you disregard the Supreme 

Court’s statement that there is an executive privilege? _ _ 

Mr. Mollenhoff. I think that there is no executive privilege. 

Mr. McCloskey. What about the Supreme Court decision on it? 

Mr! Mollenhoff. The Court decision on this can be cleared up by 
proper handling of the issue here in Congress. 

Mr. McCloskey. Well let’s concede that, but the Supreme Court de- 
cisions are the supreme law of the land, are they not? 

Mr. Mollenhoff. They are the supreme law of the land. 

Mr. McCloskey. Well, then, how do you come off 

Mr. Mollenhoff. Bad cases make bad laws. _ 

Ms. Abzug. I’m going to yield to the Representative from Cali- 
fornia. 

Mr. Mollenhoff. We can have this out someplace else. 

Mr. McCloskey. I happen to agree with your conclusion as to the 
law, but I don’t think we can ignore the Supreme Court. 

Mr. Moorhead. Ms. Abzug, I think Mr. Wiggins would like to make 
a comment. 

Ms. Atizug. Please, if you would. . 

Mr. Wiggins. X think you raise a very interesting part about any law, 
and in freedom of information or relating to this, raises the possi- 
bility by describing the access inversely, you limit the access. 

I think this statute comes as near as surmounting that difficulty as 
a statute can by its declaratory sections, in which it trios to lay down 
the premise that the public is entitled to information per se; m the 
absence of the showing of the Government agency, that it isnt en- 
titled to it. And so the presumption has frequently prevailed m Gov- 
eminent that the applicant has to show cause as to why he should be 
given. However, I think that to a degree the act as it’s devised has tried 
to escape the dilemma by its very terms of what is exempted, creating 
a new privilege of withholding. And it’s not entirely escaped. _ 
And any time you set up a definition of what the public is entitled 
to, you inferentially concede that it isn’t entitled to- everything. The 
law, as the chairman said, is a product of compromise. It’s very dif- 
ficult to draft that list of exemptions in such a way as to gain the con- 
sent of the committee or the consent of Congress. And the list of ex- 
emptions go a lot further than many members of the committee wish 
to go and any of the newspaper witnesses wish to go. 

But I think it has to be considered in its day that it was a great 
improvement on the preexisting situation, and that the amendments 
that are now proposed further refine the exemptions. And that under 
an ideal circumstance, one would probably wish that the exemptions 

weren’t as broad as they were. . 

Ms. Abzug. Well, we are dealing here with another interesting prob- 
lem. Many believe that there is no reason not to share with the legis- 
lative branch matters which pertain to national security, military 
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secrets, or foreign relations, when Congress or a committee deems this 
information necessary. 

Members of Congress, who are officials elected by the people, have 
more justification for sharing so-called secrets than officials appointed 
by the President or his subordinates, especially if they are to legislate 
wisely. 

We are dealing with the statute which, I believe, has a built- in priv- 
ilege? and I’m not sure whether the amendments sufficiently overcome 
it. I wonder whether there’s any justification for this statute, even as 
amended, and whether we don’t in fact limit our rights by it. 

Mr. MormexTTOFF. Let me explain that I think that the Freedom of 
Information Act, the basic thing in it that is good under any circum- 
stances, it provided a vehicle for getting into court for the first time, 
when you didn t have a financial interest in the information you were 
seeking. And that, in and of itself, was a good step forward. 

There will always be discussions and disagreements over the pre- 
cise terminology of the exceptions. I expect that. I expect also that 
there will always be disagreements over the manner in which these 
things are interpreted by the various agencies; because they will al- 
ways be interpreted by agency lawyers who will look at the situation 
more on the agency side. 

I agree with you completely^ Ms. Abzug. The Congress should be 
theoretically entitled to everything that the executive branch has, be* 
cause the Congress set up the executive branches in the first instance. 

There are practical problems from the standpoint of national se- 
curity b) become involved. There should be in the Congress a vehicle 
for obtaining those, and I would not tell the Congress how to do that 
particular thing. 

in speaking about far out causes, I did not wish to be critical and 
say that you were not entitled to the information. I was saying that 
you must accept the fact that if you do not have a broad base, your 
case is not as good. If you are on the wavelength of Jane Fonda and 
people of that stature, then you do not have a case that will appeal to 
middle America. Mr. Nixon will always be outdealing you in that 
instance; and that’s a practical fact of life, 

Ms. A bzug. 'Well, he does have a very good case of that right now. 

Mr. Mollexhoff. He doesn’t have a very good case with regard to 
the present situation, with regard to Vietnam, or to the Watergate. 

But, he had a good situation, according to the polls, over a period of 
3 or 4 years ; and he made the most of that. 

Ms. Abzug. It’s a very interesting point you’re raising, Mr. Mollen- 
hofh if you’ll forgive me for interrupting. But we know from history 
that sometimes Congress and the people are not up to date as to what 
has arisen. The war in Vietnam is a sad example of this. And I think 
that it was our responsibility to get a lot more information than we 
did get about the war in Vietnam, so that we could have more, aptly 
reflected, indeed, where the public was on this issue, and could have 
more effectively represented them. 

Mr. Moixenhoff. Well, I think that when people are on committees 
like this, that you do have a manner of making your point public. I 
think that one of the greatest opponents of the administration was in 
probably the best strategic position— Senator Fulbright— on the other 
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side. I think that he failed totally because he did not have the courage 
nor the diligence to do the work to make the points. He has been, I 
would say, a lazy chairman of the Senate Foreign Relations Commit- 
tee; and he has not followed through on cases involving just basic in- 
tegrity in government. 

Mr. Moorhead. Mr. Thone. 

Mr. Thone. I have no questions. 

Mr. Moorhead. Mr. Stanton. 

Mr. Stanton. I appreciate your appearing here. 

First of all, I’d like to know if you have any idea how many mem- 
bers of the electronic media have ever used the Freedom of Informa- 
tion Act. No idea ? 

Mr. Moeeenhoee. No idea at all. 

Mr. Stanton. The reason that I make that point is that I’m con- 
cerned about broader issues. The Gallup Poll shows that your in- 
dustry is a dying one as far as providing information to the American 
public. The American public receives TO percent of its information 
from the electronic media, and approximately 30 percent, according 
to the Gallup Poll from your 

Mr. Moleenhofe. They’re the poorer for that. 

Mr. Stanton. That may be, but that is a fact, or at least that is a 
statistical fact. And I think Mr. Smyser might want to raise a point 
here. 

Mr. Smyser. I simply would say that it is not a statistical fact; that 
is, statistics would show precisely the opposite. I can’t quote them 
now, but I know that they exist. I just have to challenge that. 

Mr. Stanton. I think another fact is the diminishing number of 
newspapers in American cities. For example, in my community there 
used to be five newspapers ; today there are two. And frankly, those two 
have the same lawyers, and they operate out of the same ballpark and 
the same ballgame in such a fashion as you can hardly distinguish 
them. 

So that as an objective individual I look at them and say how much 
information do we get from them ? 

Mr. Mollenhofe. Let me just offer the opinion that that’s an irrele- 
vant statistic, whether how much you get from television or news- 
papers, because in fact the television does very damn little enter- 
prise reporting. And most of what they have comes initially from 
newspaper digging. 

Mr. Stanton. That’s just the point I was going to make. The Water- 
gate story indicated there was a great deal of pressure put upon the 
Washington Post in terms of its licensing other interests in terms of a 
television station; and my question for the members of the panel is 
should the Government reexamine its role in terms of the electronic 
media and the control it holds over it in the light of the pressures and 
the fact that the public is getting more and more every day its infor- 
mation from the electronic media ? 

Mr. Wigoins. ^Congressman, we don’t feel we’re dying. I think the 
printed media will long survive. But since you solicit a point of view 
on this, I would like to concur with some testimony that I think was 
given before. And I think the time has arrived when the electronic 
media should be subjected to no scrutiny by the Government, but to 

96 - 576—73 5 
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see that they adhere to the wavelengths that, have been assigned to 
them. 

The limitations that have been originally imposed on the media 
arose at a time when there were a limited number of channels, and 
modem technology is now making available in any community in this 
country probably more channels than can be economically utilized 
by those who would like to use them. 

And as soon as that situation came to prevail as a necessity for limit- 
ing them, and supervising them, and requiring that they be insur- 
ing a public service, it again disappeared. And as long as the media 
is subjected to an examination of its performance periodically by a 
commission that judges the character of its programing, and the 
nature of the people who appear on it, and whether or not it’s # serving 
the public interest, the electronic media is in a precarious position. 

This is my own personal and private view. I speak for no one else. 

It offends my sense of freedom from the Government intervention. 

Mr. Molleniioff. I'd like to sav that I associate myself with those 
remarks, because I feel that even with the superficiality and irrespon- 
sibilitv and biases that exist in television, that any Government con- 
trol of any aspect of it would he worse. 

Mr. Smyser. I’d just like to elaborate a little bit on the question of 
whether or not we are a dying media. There are all kinds of other 
figures that we could cite here, such as total newspaper circulation 
figures. It’s very, very true that newspapers have sort of redefined 
their role in about the last 15 or 20 years, and to a large extent because 
of the effects of the electronic media. 

But there are just all kinds of positive signs in our business. There 
is the upsurge of the local newspaper and its importance, its under- 
standing of its role better. 

I just need to be on the record as saying that I take exception to 
your statement that we’re a dying media. 

Mr. Stanton. Well, I think in terms of what I understand about 
the newspaper media, it is my judgment— and of course, it’s strictly a 
personal opinion — that the newspapers do a less effective job today 
than they did 15 years ago when I started in political life. And I say 
that because the advertising dollar is more and more going to the 
electronic media, and the resources available to newspapers to employ 
investigative reporters to do a job is less and less. 

And because those resources are less, and because the electronic 
media do not employ investigative reporters in the same sense and 
the same purpose that newspapers do, I think we get less effective 
coverage of Government. 

Mr.^ Black. Well, Mr. Stanton,, may I suggest that we have the 
American Newspaper Publishers Association send you some material 
on the economic health of our industry. I think that you’ll find that 
you really have some bad information on some of the statistics, 

Mr. Stanton. Well, I would like some information that would show 
me that; the newspaper industry is a viable, healthy industry ; because 
I’m not so sure it is. 

Mr. Black. We’ll see that you get it. 

Mr. Molleniioff. Let me straighten one thing out on investi gative 
reporters. Being in that field for the last 30 years, I happen to believe 
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that there is more active investigative reporting today than there was 
20 and 30 years ago, and even than 10 years ago; and that it’s being 
done in ; a more responsible, effective manner. And that could be at- 
tributed in many respects to places like the American Press Institute 
and the seminars that they conduct ; Nieman fellowship programs, and 
a number of other programs of this type. 

Mr. Stanton. Well, let me point out something to you. I do not 
want to make a case against the newspapers of the world or appear 
antinewspaper, because I am not. But the fact of the matter is that 
there are seven Congressmen from northeastern Ohio who are covered 
by two major dailies, the Plain Dealer and the Cleveland Press; and 
the fact of the matter is that three reporters cover that area for two 
major newspapers. And then if one sees one of those reporters, in 
terms of legislative branch of the Government, once a week, it’s 
unusual. 

What I am saying is that they do a less effective job in coverage in 
terms of input of the Congress itself than they do of the local city 
council meetings. 

Mr. Mollenhoff. Well, from my own standpoint I think that I can 
say that there would be a certain responsibility on the part of the 
Congressmen to conduct themselves in an effective, newsmaking man- 
ner; and that they would be, under those circumstances, covered more 
thoroughly. 

There are members of our delegation that have very little coverage ; 
and they shouldn’t have. There are others that have a great deal of 
coverage, and shouldn’t have. 

Mr. stanton. Let me say this, that the ability to get coverage has 
never stopped me from getting it. I get very good coverage. I get 
coverage that I personally regulate in terms of my press releases. It’s 
my coverage and my judgment of my image. That doesn’t give any 
credit to the American newspapermen. 

Mr. Mollenhoff. Are you doing anything wrong that they’re not 
catching ? 

Mr. Stanton. They’ll never know it. 

Mr. Mollenhoff. Let me say # 

Mr. Stanton, You’ll never know it. 

Mr. Mollenhoff. I have a staff of three men in our operation here. 

Our operation is not to influence the members on ideology or politics ; 
it’s to cover them straight. It’s also to cover them tough if they do 
anything wrong. 

I don’t know of anything that any of them are doing wrong right 
now, but there have been some in the past — five, one Senator and four 
Congressmen — who were eliminated because they were covered too 
thoroughly. 

Mr. Stanton. Well, I don’t want to get into the personalities of it ; 
and I could just rate you as an exception. 

Mr. Mollenhoff. Nor do I want to. 

Mr. Stanton. Well, I could just rate you as an exception to a rule; 
but I happen to believe that there is less investigative reporting and 
less good coverage of the Congress of the United States. And if there 
was more in the past, or if there was less in the past, then it was a 
truly difficult time in the fifties or around there. 
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Mr. Shyser. Mr. Stanton, I think on the matter of investigative 
reporting we could answer you with one word, Watergate. 

Mr* Stanton. Let me say this, that I would agree ; and I would com- 
mend the Washington Post, ami particularly Katherine Graham, 
because I understand fully the application of Executive power on that 
matter in terms of what happened. And I think it’s good. I think it’s 
salutory in terms of the American system. I think it is a credit that 
the American system can even survive this type of thing. 

But the fact of the matter is that a Watergate has existed m many, 
many other areas of the Government for a long, long time; and I have 
not seen the 

Mr. Moixenhoff. Have you been reading my column ? 

Mr. Stanton. I do not r ead you. 

Mr. Moixenhoff. I have one column a week, and I can hardly keep 
up with the scandals I can document. 

Mr. B tiACK. And Mr. Stanton, this is going on all over the country* 
We can document this for you. I J ve sat on the Pulitzer jury a couple of 
times judging the public service area where newspapers all over the 
country are conducting very extensive investigations and revealing all 
kinds of wrongdoing; and it’s happening, I think, in every State. 

Mr. Stanton. I think they are publishing the wrongdoing in. many, 
many areas ; and I think that it’s salutory. All I am saying is that I be- 
lieve that we have to have a fuller and broader approach in terms of 
your industry, but more importantly, we have to have an investigative 
approach from the electronic media which would strengthen the posi- 
tion of the American public. 

Mr. Moixenhoff. We’re involved now in an investigation with the 
Commodity Exchange Authority. This is a $200 billion Exchange 
Authority which controls the. boards of trade across the country. It’s 
an absolutely outrageous scandal situation involving these $200 bil- 
lion. and we’re having some difficulty getting the Congress interested. 

If you want to come aboard, we’d be glad to have you ; and we’ll send 
a copy of our series up to you at any point. 

Me Stanton. I’d appreciate that. 

Thanh you. 

Mr. Moorhead. Next to the members of the panel, I see that Mr. 
McCloskey is fidgeting more than anybody except the panel; so to 
relieve his blood pressure. I’ll let him speak. 

M r. McCloskey. This isn’t really a blood pressure item. I’d just like 
to ask three peripheral questions that bear on this. 

Now, uhe first, gentlemen, with respect to the health of the news- 
paper profession. Do you feel that Congress should subsidize the 
postal rates that are now being considered by the committees of the. 
Congress; in order to maintain smal ler newspapers ? 

Do you feel this is important for Congress to assist in the health of 
the newspaper profession today? . 

Mr. Brttckek* I didn’t quite hear that. To subsidize? 

Mr. McCloskey. The post al rate question. We have delegated to 
the U.S. Postal Service and to some public corporations the control 
of postal rates. We are now considering elsewhere the question of 
whether or not we should not grant some subsidy rates for smaller 
newspapers to permit them to survive. I think Mr. Stanton’s supposi- 
tion is correct. We are hearing from a lot of small print media that 
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they cannot survive with their postal rates, on the basis of the Postal 

^^r^MoonHBAD. Mr. Brucker first, and then Mr. Wiggins said he 

would like to answer. _ . , , , 

Mr. Brucker. Well, isn’t the remedy for that to go back to the 
original conception of the second-class rates ? That because of their 
importance in public information, newspapers should be delivered as 

swiftly as first class, and should be subsidized. 

It seems to me that what the Congress ought to do is simply go 
back to that. There is no reason why the Post Office Department 
has to make money any more than the Defense Department. . 

Mr. McCuoskey. Well, that’s the question. On freedom of informa- 
tion, which is in the jurisdiction of this committee, do you gentlemen 
feel that freedom of information in America today and the role of the 
newspaper requires the subsidy for a public service ? 

I think Mr. Stanton is absolutely correct that smaller newspapers, 
particularly in the rural areas where we find great middle America 
is yet not aware of some of the examples that appear in your column, 

Mr. Mollenhoff. . . , 

And I think all of you who have done interior work have found 
the print media away from New York and away from Washington 
much less comprehensive in their coverage of some of these items. 

Mr. Moelenhoff. Well, if the Congress doesn’t realize now what a 
mess it made out of things in accepting Red Blount’s Postal Serv- 
ice Corporation, it should go out tomorrow and turn this whole thing 
around. It’s been a disaster from the standpoint of financing, from 
the standpoint of delivery; and I think it should be investigated ab- 
solutely all the way through, and I say turned around even before 
the investigation, because the investigation will take too long. And that 
would mean coming back to the second-class rate, first-class service 
and delivery which Mr. Brucker — - — # 

Mr. McCloskey. Is there any disagreement with that on the panel ( 

Mr. Moorhead. Mr. Wiggins ? . 

Mr. Wiggins. Mr. Chairman, I would like to associate myself with 
the criticism of the U.S. Postal Service, which Mr. Mollenhoff has 
just uttered. I do think that it is a matter that is just not related to a 
utiliarian function. It is definitely related to freedom of information 
in terms of all the stuff that moves through the mail. And I think the 
quasi-public agency has been set up, has embarked upon its own re- 
vision of postal philosophy, at war with all of the good Postmaster 
Generals from John Wanamaker to James Farley, who operated on 
the premise that the nearer you could handle the mail to the point of 
origin and to the point of distribution the better it was. 

And since the central sorting has been instituted, the bringing of all 
the mail into large cities where the problems originally arose, and 
then sending it back out again. And all this has been doing is incur 
costs which efficiencies of mechanization are going to be overwhelmed. 

But back to the central problem of newspaper rates. I think that 
many small newspapers are affected by the ability to get into the hands 
of their readers their publications ; and that if they had to rely on in- 
dependent distribution it would put upon them a further burden which 
they couldn’t bear. 


Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2 



Approved For Release 2000/09/14 : CI&-RDP75B00380R000600070001-2 


And I think they’re also getting into a very precarious situation, 
because the pileup of lower class matter is involving newspapers, 
which are really not being handled in a first class manner, but are being 
dealt with as though they were circulars. So that the delivery time of 
many local newspapers is incredibly delayed, sometimes up to 3 or 4 
weeks after mailing. ^ 

And it ’s a very unfortunate effect upon the usefulness of the point 
to the public as a whole. A 

whh£ M-n 0 ^ S ii EY k 1 haveanother question which relates to something 
which Mr. Mollenhoff said, as it relates to Mr. Ziegler. It is a matter 
before the committee, and that is the question that has been raised. 

VV e do have a statutory section that it is a crime to lie to a part of 

rn«, V ‘h! lm ^ for the exchange of information ; that it is a crime for the 
member of the press to he to the congressional committee. 

mi , WOn i r lf Y e , should consider making it a crime for a Govern- 
ment employee to he or consciously withhold information, or give a 
deceptive answer m response to a newspaper report or a question. 

wm!bi 1 tlunk 1 fcha 1 t ic would be helpf ul if somehow there 

TTrmi 1 i ® duafcl « n created where the Press Secretary at the White 
’ Cll( feel that he was under oath. 

VVo-ve had a disastrous situation over there in recent months. We 

Woof? ™ir m T tI ii ° f falseh ? ods ' with Mr - Ziegler contending that 
this point ^ aU g ° aWay bj Saymg ifc WaS Simply “operative at 

I don’t know how one gees about this from the standpoint of putting 

m,ni; m ffi r °i h n Very t 1 ime he c , omes ^ there. But I think that as t 
public official and as spokesman for the President of the United States 
a rather important position, he has been our only avenue of informa- 
tion i or a period of the last 4 years. 

Mr. McCloskey. Mr Mollenhoff, I appreciate that situation. We 
have, those of us that don t seek misrepresentation from the point of 
business, laws of crime and perjury; and I’m wondering if the im- 
portance ot freedom of information would justify this revision, and 
this is a question I don’t know the answer to. 

I would really welcome the considered judgment of any member of 
the panel on whether we have now reached the point where the public 
spokesman for Government should be penalized later for relaying 
raise mi onnation which he knows was untruthful at the time 
According to the ordinary rules, the conscious deceit or the conscious 
giving ot a half statement or a half truth, or making’ a statement which 
be knows is going to be accepted differently is not acceptable. Should 
we now impose a criminal penalty on members of government who 
consciously mislead? 

Mr. Mollenhoff. I don’t think you could work out the mechanics 
ot this to cover most situations, because you have the question of proof. 
And who can prove that, and who do you believe when a reporter says 
that a public official told him something, and he says it’s otherwise? 

Now, in the Presidential press briefings, though,, there could be a 
requirement that those be taken, made a public document, and that 
the material in them be treated in the same manner as testimony before 
a congressional committee would be. 

And I think that that would have a helpful effect. 
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Mr. Moorhead. Sir, do you swear that you will tell the operative 
truth and not the inoperative truth? 

Mr. Mollenhoff. That’s right. . 

Mr. Moorhead. Are there other questions ( 

Mr! Thone. Only a quick observation. I have followed and admired 
, Mr. Mollcnhoff for a long time ; he comes from my part .of the _co uni t Y 
"Rut Clark I don’t believe you really want to swear or anything ot tne 
Sfe a Press Secretary. t4 is your job as a good investigatory re- | 

norter You’re going to smoke him out as you did nere. , . , 

Mr.M 0 T.LENHOFF g I want to feel that he feels it. IycnotfeH m the I 

past that there was a necessity to do this, but over ^ e P e “°^ g b ! 

last 10 months, what Mr. Ziegler has been telling over there, has been 
the front for all of the falsehoods on Watergate. He has been the only 
lonX because the President wasn’t having press c^ences. And 

Erlichman and Haldeman were not showing thei ^f’ £fldfeel 
telling him what to say. And this condition is one where he should feel 

S ‘ > ¥h 6 r pSS^rS”um^thi S articular c^bvg- 
ing, well, he was misled like I was. While there is some period of time 
where that could apply if you study the record, carefully, I don tse® 
how any thinking person could have been misled at various stages in 
some very serious matters. # +ii a f vnn 

Mr. Thone. So you’re answering my thought, Clark, that you don t 
want a Press Secretary, or someone like that, under formal oath. 

Mr. Moleenhoff. Not under normal circumstances, I would 
to think of Ron Ziegler as having some greater responsibility than he 

has been exhibiting m the last 10 months. _ +„ with vou 

Mr. Tiione. Well, the hour is late. I would like to visit with you, 
it’s an intriguing subject, and I think Pete here came up wit a via . 
suggestion I had not thought of before, and it might have some posm- 
billties. But I don’t go along with what you are now suggesting, Clark. 

M^Moixenhoff. I don’t seriously say it. I just wanted to give a gig 

^MrJSlooBHEAD. Any other comments? 

My’Bkuck^IM* like to add one thing, going back to Mr Stanton’s 
auestion about the differences between electronic and print. I would 
certainly like to associate myself with the idea that the electronic can 
be just as free as print, particularly because the factis that. it is so - 
thing that cannot be done by any of us or by any of ^ ^irely 

possible that within the next quarter century there wall be no print 
media, except that that is printed through the electronic media, which 
makes it all the more important that they both be equally free. 

Mr. Stanton. I concur on that, because I have seen Judies i that show 
that we will get our daily newspaper through CATV, and then the 
printing of the daily newspaper will be there. And that s the reason 
that I wanted to indicate that your industry wasn t as healthy 

Perhaps I made an exaggeration, but the fact of the matter is 1 
thinkthat your industry, as an industry, is going to go out of tam. 

Mr. Bktjcker. Well, that business will still go on. You ve got to read. 

It’s just a question of how you print it. 
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te Hs tak * a diff erent form, but the fact of the mat- 

Sere W nilT d ° son ? e< h \ n g n ? w m terms of the electronic media, 

conductJi I mr \V rUf stoij m the United States that has been 

know of wWotiP' °i or m terms of investigation that I 

in win on Cy haVe done an y th mg like the Watergate., or any 

She mSo°T& e fr ° n r can l u i tif y “3 a basis for enlighten- 
iBg tds plic. That s the reason I made that report. 

• Moobhead. The Chair recognizes that Mr. Smyser and Mr Wio-- 
gms had some comments to make. J r ‘ vv lg 

Ju f briefly I want to agree with what both Mr. Wig- 

KSiSS & “ eIectronio mrii * being (Me o( a 

busings vYieYY t°- * d ° P n ? ? hlI °sophy relative; to criticism of our 
usmess Vihich is: Listen , but shut up and do your job. I think we are 

3 • L think We ’ re gdng to convince you in time 

1 think one thing we have to remember is we're not so much in the 
print media business as we are in the information business \s loner as 

imlustry Wltrate ^ ***** whatewr form we take, we’ll still be a healthy 

mall' WeI1, Mr ‘ Congressman, I have that same point to 

make. I hat newspaper enterprise is a business, and you were talking 

STiSS? Er nt P^thm leve ^ s and ita current bus? 

nrfltc tf B t tk ? essential element m newspaper industry enter- 
ic? 8 ;: is the news gathering, the editorial department. And no matter 
vehicle, the apparatus, the paraphernalia by which the <mth- 
th<Tsanie enterprise.^ 1 ssemmate d to the public, it will kill be essentially 

Ihit T agree with you on the point that more and more we mav be 
relying upon electronic media of one kind and another, and to a degree 

TOntion^andkt no^' lng St f fc f esare . subject to governmental inter- 
nal s n one top early to eliminate that degree of govemmen- 

amendment Whl ° h 1S " in ray °P lluon ’ consistent with the first 

Sitin' Sl N Tvf; T H 1?ink tk at the newspaper media recognizes the tran- 
sition that I m talking about; otherwise, Scripps- Howard would not 

tw -f? ®* teleTls i 0 P Stations ; The Washington Post would not own 
^ °T C P ro P ertie f tpat J t does; and the other major networks 
that do house people and othei-s that own the properties that they own. 

I 1 ^P ap ^ug again— I don’t want to continue on this— that 
we d better look further than this limitation that we’re talking about 
in terms of the F reedom of Information Act. ® 

Mi. Moo rtikad. Gentlemen, I think weVe had a very good session this 
morning with may lie a few loose ends that we missed. So Mr Phillips 
do you have a question? 1 ’ 

Mr. Phillips. Just one brief matter, Mr. Chairman. In prepara- 
tions for these hearings, the staff has reviewed previous testimony of 
these five distinguished panelists in 1955, in 1963, and in 1965. 

Many of the statements! that were made in those previous appear- 
ances are so relevant to the current hearing, I wonder if it would be 
permissible for us to compile a selection of quotations from the pre- 
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vious hearings for these printed records and to include them at this 

point in the record ? _ . , 

Mr. IMooi^tikad. Tiictt^s an. excellent idea. 


lvir. iYJLvJUtyi ihiiVU. JLXAO-n p 

Without objection, so ordered. 

[The information referred to follows : 


:] 

Excerpts From Testimony op Witnesses at Earner Subcommittee Hearings 
on Freedom of Information 

* * * tt n miseuided philosophy to assume that either distorting or with- 
th Tmst y the peo^le 0 ^ 1 tof touih and they will seldom betray your trust. His- 

tors Assn.— March 30, 1965. 


* * * Our own position is that the Administrative Procedure Act and the other 

anf^thatis ^cogMzlng— -wr^tii^tot^law— ^^P^blic’^ri^ht^to^lmowllThe^act 

vl nn the Americln public, and the press is simply their representatives, to 

r, vupssa strsa csassas -• sss 

1965. _____ 

* * * It took the Government of England 200 years to tear down the structure 

of secrecy erected in the generations after the invention of printing. It may ta e 
n« a lone time to break down these barriers to information • • • , , 

The gin “al views of this society on the right of the people to the facts about 
Government was stated quite adequately by Lord ^cton when he d • 

“Everything secret degenerates, even the administration of justice, norm k 

thfs pofnf oFview openly. Now, a great many persons in Government do not 
seem to agree with it. . 

wftotak ‘the^si^of Government ; to the emigration of govern- 

SSSSSSHSpfZ-sl 

stltuttons ! to the requirements of national military security which have increased 

8t ' T Editor, Washington Post & ^Herald; testifying 
for the American Society of Newspaper Edltors.-November 7, 1955 


* * * There will always be a few political figures who wish to stretch or dis- 

5£Sb3S£S3£5Ss35SSbb; 

and criticism by the public, Congress or the press. 
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r.?' ie (proposed) fifth exemption would exempt “intra- or inter-agencv 
memorandums or letters dealing solely with matters of law or policy ” Even if 
wL iS C 3 0Sel ? r ®? trict ed in its application, it can be used to liide P a great deal of 
information dealing with legal opinions and policy. It is often the erratic policy 
papers or the cleverly worded legal opinions that this is the key dociiment in 
c^r ^ Dixon-Yates 

flowing Blllie £ o1 I ; st ' es scandals. The danger of the broadest; secrecy 

flowing fi om this exception should be apparent to anyone who has examined the 

on' tin a oEtwP* S* a ^ ent tSat a11 W 

goldfi] sh h( owl may liave some merit from a standpoint of efficiency 

^T er » i* is a short step to the philosophy that secrecy promotes efficiency and 

S2iS r fCtVS«7rr m “ *««“»* “»* 

Fe^slatton. * t * P * U Phy **“* are trymg to end by supporting the pending 

mM lar r () mnIitf« O ^^A S /i hi ^ t0n co f resi)onde nt, Cowles Publications; Vice Chair- 
Chi.--Mai:ch30 1^5 Adva »<*ment of Freedom of Information, Sigma Delta 


name and wittf?ho > to tlle * luth about wbat ls bein S done in the people’s 
mu I *?' th p ® ople s money is not a right of the press but a right of the cit- 
lzen - ,T be flr «t amendment’s guaranty of freedom of the nress was oriAnativ „ 

gathering ^tid^Dubiishfne* or V M f V™ is ’ even if toda y u takes news 
citizen^ d puWisblng or broadcasting organizations to bring the facts to the 

*'*' n °thing that has happened through the coining of instantaneous 
worldwide communications, nuclear weapons, the exploration of space or anv- 

S, and theVews 1 !^ 11 *“* fandamental relationship between citizens,’ Govern- 

aewsif . t0 . re ™ aln strongest if its people have constant 

a,, . J ma ^ 1Inum °f the facts. Incomplete information or deliberately dis- 
wJ ,,rmah °l 1 may 1)0 useful 111 a totalitarian state. The less we have of it 
served!* SyStem wiU work > aild the more surely the national interest will be 

» » * Deinocracy is slow, cumbersome, and often disorderlv But it is inert, 
enduring and more just than any other form of government precisely because it 

vFwt. H mlrti th r e V °. ice bu i with Tb ®re is only oneneStv ' Those many 
voice., mils, t be the voices of men who can have access to knowledge of whit is 
g oing on. Otherwise they will he hut the voices of ignorance * 13 

Viee PreSiClent ’ AmerIcan :3ociety 

pertinent^*' ^ Chairman > 1 ho P e you'll select only the ones that are 
JJ r - Philips. Yes. The staff will be selective. 

Mr. Moorhead. I think if the witnesses would like to take a look at 
be agreeable they re made part of tlie reco ti it certainly would 

that kim? ACK N °‘ 1 WaS ° nly Joking ’ but our reac *ers are not always 
Mr. Moorhf.ad. Mr. Alexander ? 

Phil tir^Ff+v A = I>ER V ^ P ° lnt d :“9 nir y. Do the records to which Mr. 
i“V ,ps te r ooMam a compdation of penal laws, criminal laws that 
t - at ^at time, that would be the subject of criminal law 1 

I was wondering how many of them would be in effect. I’m just try! 
mg to discover if we had your reference label, if it would be easier to 
get information now. 

Mr. Pim.LiPS. Yes, we haves a compilation of statutes showing access 
and nonaccess provisions. 

Mr. Moorhead. Mr. Cornish? 

Mr. Corxish. Yes, Mr. Chairman. I find myself in an enviable 
position today, because I’m a former correspo.ndent for United 
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Press International and even a former employee of the postal system, 
as well as being a congressional staffer. 

I wonder if you gentlemen would agree with me that most of the 
national news which is communicated to the American people today 
actually comes through the wires of United Press International and 
the Associated Press ? 

Mr. Black. I think that that is less and less true, because I think 
we have an increasing number of independent wire services, or supple- 
mentary wire services— the Los Angeles Times, the Washington Post, 

' ^ i l W * 0r ^ ^ irnes > fh® Chicago Daily News, and a new one oper- 
ated by my own company, Knight Newspapers, Inc. 

_ Mr. Cornish. Well, these, of course, are the major metropolitan 
dailies, but of course it wouldn't apply to many of the smaller daily 
newspapers there probably are thousands of them throughout the 
United States— who depend primarily, I think, on the large news serv- 
ices for their bulk of national and international news. 

, L P er feetly true that that is going on, but I think 

that what Mr. Black was saying is that there is a change coming over 
it. there is now in process something called a survey of New England 
daily newspapers. I’ve been a part of that, and I have investigated 
the nine dailies that are published in the State of Vermont. And I’ve 
been very much impressed with how much the New York Times sup- 
plementary news service flushes out and makes much richer the bread 
and butter diet that you get in the AP newspapers. 

Mr. Cornish. I would agree with that point. The thing that really 
troubles me, however— and all of you have made the point, I think, 
that you would like to see government open up more to increase the 
now of information to the people, and you have mentioned that the 
Congress might do better in this regard. And I would certainly agree 
with all those points. " 

^ ie really troubles me is that I am not sure that 

the news media are really prepared to handle that job, especially 
when, for example, the House staff or the Associated 'Press have re- 
porters who are assigned to cover five and six congressional hearings 
simultaneously. 

. as you know, that’s an impossibility. And I’m iust wonder- 

ing how much information the American people should have at their 
disposal that they are not getting because of the inability of the press 
to adequately cover it. J 

Mr. Smyser You are properly concerned about the diet of news that 
small papers like my own get — papers which depend almost exclusively 
on the Associated Press. But there is something else happening and 
that is an increasing amount of self criticism from within the press 
* -.i* 1 Put m a plug for my organization, the Associated 
1;H Managing Editors Association. The AP is by no means mono- 
lithic. It gets an increasing amount of contribution and criticism from 

T° th individually and through the organization 
(A1 M_hj) of which I speak. 

And I think the concerns you mentioned are very valid ones, but I 
think that they are also concerns with which most of us, particularly 

on all small newspapers, are quite conscious of. 

Mr. Black. I’d like to make a couple of observations on that again, 
again going back to my own time here in Washington and looking at 
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it from the other side of the fence. I would certainly agree that news- 
papers are not doing the kind of thorough job that they should; and 
I think any editor in America would say he was never satisfied with the 

job they were doing. . 1/s , 

HEW, for instance is a giant of a department, with 110,000 people, 

250 programs, and an $80 billion budget. The AP had one man there, 
and the UP had a man to cover that and two other departments. And 
I don’t think any other paper had anybody there on a regular basis. 

Yet, if they had some big development come along, we would have 100 
reporters over there ; and then the next day those 100 were somewhere 
else. 

We are, as editors, critical of pack journalism; and I think that’s a 
problem here in Washington . Too many cats are watching one rat hole 
while others are going completely unwatched. _ . 

But I think it is also true that when you get out from Washinjjton 
vou find that the people out in the rest of the country are not quite as 
interested in all of the details of things that are going on here in 
Washington as you gentlemen are as I was when I lived here, because 
it’s your way of life, and there are a lot of things outside of Washing- 
ton which people living outside of Washington are not just as mter- 

eS AndI did find in my time here that I thought the press, despite these 
shortcomings that I mentioned, was doing a good jot of sifting out the 
important from the unimportant and conveying the really important 

news to the American public. , . 

And on top of that, Mr. Stanton, the press, while certainly not m- 
vestigating; everything it ought to bo, is keeping a lot ox people on 

investigative work. , , . , 

Mr. Cornish. Well, actually I was picking up on one of the points 
that Mr. Stanton was making. I happen to be a former reporter for the 
Cleveland Plain Dealer. I don’t know whether you know that or not. 

Mr. Stanton. Everyone I know was a former reporter for the 

Cleveland Plain Dealer. . 

Mr. Cornish. Well, the point that Mr. Stanton was making was that 
there are many subjects and items of news that are of intense interest 
to the people who live in Cleveland that are taking place, here in W ash- 
ington, because this has become the capital of the world, so to speak, 
in many, many respects. And certainly in respect to the interests of 

northeastern Ohio. , . . . .. , , , , 

And I gather from the gist or the thrust of his question that he telt 
that this wasn’t being adequately dealt with, anti I .m sure that it 
probably would apply to virtually every other area of the country, too. 

Mr. Stanton. I would like to know, for example, the Philadelphia 
Inquirer, how many reporters does it have assigned to the Pentagon? 

Mr. Black. Well, I don’t think one man is covering the Pentagon for 

bll Mr. l, STANTON. How many does Knight assign to the Pentagon? 

Mr. Black. We have one man who specializes in defense and for- 
eign affairs, J ames McCartney. „ 

Mr., Stanton. Well, how could one man cover the Pentagon tor your 

PA Mr. Black. Well, I don’t think one man is covering the Pentagon for 
our paper, because we have, in addition to Mr. McCartney, we have 
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™ slices, we have the Washington Post, the Los Angeles 
limes, the Chicago Daily News. And our own wire service, in turn 
is going to be serving other clients, 5 

But I don’t think that we have to depend on our man alone. How 
many men did we have covering the Watergate in those early days? 
Well, we had everybody who was working on the story for the Wash- 
ington -Post working for us because we have their wire service. But 
even people who do not have the Post wire service papers are getting 
the benefit of that coverage. 

t Well, I think that — what I want to point out is that — 

1 could go on forever, and I do not want to. 

™ M ™ C1 ? airman ’ 1 yield back - We ’ U continue this some other time, 
Mr. Black. 5 

Mr. Black. Well, just let me emphasize again, Mr. Stanton, that 
wo as editors are never satisfied. Neither are our correspondents. The 
editors of the Knight Newspapers spent all of yesterday afternoon 
with the members of our Washington bureau talking about the Wash- 
ington coverage and what we can do to improve it. 

And as Russ Wiggins, Herb Brucker, and Dick Smyser will testify 
our industry is probably the greatest in the country for self-flagella- 
tion. Every time we come to a convention like this one we are having 
here m Washington right now, if we do not keep criticizing ourselves 
for 3 days, we invite others in to do it. 

So we are certainly 

Mr. Stanton. That is an item in the proper position of your con- 
vention. 


Mr. Moorhead. Mr. Smyser ? 

Mr. Smyser. I just want to point out that APME has regularly up- 
wards of 300 editors involved in what we call our continuing studies 
committee. They have two purposes : No. 1, to improve the Associated 
.Press service ; and fso. 2, to improve our own industry — our news- 
papers— both through improving the AP and just general improve- 
ment of our newspaper. These are actively working committees. 

Mr. Moorhead. Thank you, gentlemen, very much. I think this has 
been a healthy interchange. As I said to my colleague from Ohio I 
also wish we had more people looking over the Pentagon. 

Thank you, gentlemen. You have been most helpful to the commit- 
tee, and we appreciate it very much. 

The committee now stands at recess, subject to the call of the Chair. 

[Whereupon, at 12:22 p.m., the subcommittee adjourned, to recon- 
vene subject to the call of the Chair.] 
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THE FREEDOM OF INFORMATION ACT 


MONDAY, MAY 7, 1973 

House or Representatives, 

Foreign Operations and 
Government Information Subcommittee 
of the Committee on Government Operations, 

Washington, D.G. 

The subcommittee met, pursuant to recess, at 10:05 a.m., in room 
'2203, Rayburn House Office Building, Hon. William S. Moorhead 
(chairman of the subcommittee) presiding. 

Present: Representatives William S. Moorhead, Bella S. Abzug, 
and Frank Horton. 

Also present: William G. Phillips, staff director; Norman G. Cor- 
nish, deputy staff director; Harold F. Whittington, professional staff 
member; L. James Kronfeld, counsel; and William H. Copenhaver, 
minority professional staff, Committee on Government Operations. 

Mr. Moorhead. The Subcommittee on Foreign Operations and 
•Government Information will please come to order. 

This morning we begin the second day of our hearings on legisla- 
tion to strengthen and improve the Freedom of Information Act. 
At our opening day of hearings last week, we received testimony on 
the current status of the public’s access to information and the right 
to know. Witnesses were a distinguished group of media experts, "all 
of whom had testified at subcommittee hearings in 1955, 1963, and 
1965 on this same subject. Their support and effort during that period 
was most helpful in the eventual enactment of the Freedom of In- 
formation Act in 1966. 

It was likewise stimulating and helpful to have their comments 
on the current government information situation. We were pleased 
to have their enthusiastic support for pending legislation to further 
expand the people’s right to know by plugging loopholes and making 
other needed improvements in the recent law. 

( Well over 60 of our colleagues in the House and another 20 in the 
Senate have cosponsored the two bills before this subcommittee, H.R. 
5425 — which is also S. 1142 — and H.R. 4960. 

This morning we are pleased to have a number of these Members 
with us to testify. Other cosponsors have indicated that they will file 
statements in support of the legislation. 

Our first witness this morning will be our able colleague on the com- 
mittee^ the gentleman from New York, Mr. Horton, who has served 
with us for many years on this subcommittee, and who is now ranking 
minority member of the full committee. Mr. Horton is the principal 
.sponsor of H.R. 4960. 

You may proceed, Mr. Horton. Wo are pleased to have you with us. 

(75) 
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STAT1SMENT OP HON. PRANK HORTON, A REPRESENTATIVE IN 
CONGRESS PROM THE STATE OP NEW YORK 

Mr. Horton. Mr. Chairman, thank you. I am pleased to be before 
this very important Subcommittee of Government Operations. 

Mr. Chairman, I welcome your scheduling of hearings on H.E. 4960 
and H.E. 54:25 to amend the Freedom of Information Act. Both H.E. 

4960, which I cosponsored with you and several other Members, and 
H.E. 5425, which you have authored, are designed to strengthen the 
public’s right to be informed of their government’s activities. Nothing 
can be: more essential to the safeguarding of our democratic society — 
now in the midst of a severe shock. „ 

George W ashington stated that secrecy was a form of deceit. How 
true those words ring today w hen executive privilege, security classifi- 
cation, executive secrecy, and harassment of newsmen have been 
orchestrated to a degree unknown before in our society in an effort to 
conceal wrongdoing from Congress and the public. 

Our form of governments — in fact the foundations of our society 
rest upon an informed citizenry and their representatives in Congress. 

To participate effectively in the decisionmaking process and to main- 
tain a. watchful eye over those who administer the laws, Congresjs and 
the public require access to information which they believe necessary 
and pertinent. This is even more true today than it was 100 or 200 
years ago because the management of our society has come to be cen- 
tered to an increasing degree in the Federal executive branch. Wnat is 
worse, perhaps, is that until recently, at least, there has developed an 
accept ance in the public and in many Members of Congress that secrecy 
in government — not to mention central direction of government — are 
good and essential activities. 

I hope that this state of mind will now change in light of current 
events and that Congress and the public will now exert their lights 
fully — as conferred upon them under the Constitution — to obtain all 
the information they require. 

To this end this subcommittee has held a series of hearings recently 
on legislation coauthored by Congressman Erlenborn and myself 
which sets necessary and narrow limits on the use of executive privi- 
lege. Soon this subcommittee plans to issue a report recommending 
changes in the security classification system. And, here today, in these 
hearings, we are exploring the means in these healings to strengthen 
the hand of the people to find out what their government is doing. 

Some 7 years ago our Government Operations Committee initiated 
the Freedom of Information Act. This law provides that all informa- 
tion in the possession of Federal agencies shall be made available to 
the public except information falling within nine specific categories — 
for example, classified data, internal communications, investigatory 
files, trade secrets. This constituted an important breakthrough — one 
not yet attempted by any other country, if I am not mistaken. In hear- 
ings held last Congress which explored the administration of this act, 
we were informed that the act has served the public well on many 
occasions. Without question,, vastly greater amounts of information 
are now being made available to the public than occurred prior to the 
law’s passage. But, the hearings also brought to light many problems 
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and failures in the administration of the act. Among these failings 
were: 

Serious bureaucratic delays in responding to requests for in- 
formation ; 

Need of individuals to pursue cumbersome and costly legal 
remedies; 

Inadequate recordkeeping by agencies ; 

Undue specificity required in identifying records ; 

Narrow interpretation of the act, thereby excluding greater 
amounts of information from disclosure ; 

Imprecise wording of statutory language, leading to inconsist- 
ency in interpretation and a restrictive interpretation of the 
act’s provisions ; 

Promulgation of legally questionable regulations; and 

Overclassification of millions upon millions of Government 
documents. 

Following closely on the heels of these findings was the Supreme 
Court decision in EPA v. Mink . This decision, in my opinion, sadly 
misinterpreted the Freedom of Information Act and the intent of 
Congress in enacting it. Two exemptions incorporated into the act 
provide that a Federal agency has the discretion to withhold informa- 
tion if it is classified for national security purposes under statute or 
Executive order or if it constitutes an internal agency communica- 
tion which would not have to be disclosed in a court of law. Overturn- 
ing a lower Federal court order upholding a request by 33 Members of 
Congress for information in the Government’s possession concerning 
the Amchitka nuclear test explosion, the Supreme Court held (1) that 
the lower court’s finding that the exemption could not be used as a 
shield for withholding was erroneous and that the Government agen- 
cies involved could withhold such information on the basis of the above 
two claimed exemptions and (2) that the lower court could not 
challenge an agency’s classification of documents and was not re- 
quired to challenge an allegation that documents were properly with- 
held on the basis of the internal communication exemption. 

This decision of the court cannot be allowed to stand, nor can we 
continue to permit the Freedom of Information Act to be administered 
in its present form. 

To meet these objections, I have introduced H.R. 4960. 

Title I of this bill overturns the Mink decision and directs a Federal 
court to look behind an agency’s claim of security classification or in- 
ternal communication and decide for itself whether a requested docu- 
ment meets the narrow requirements of the law regarding exemption 
from public disclosure. Moreover, the title seeks to put a stop to the 
practice of some agencies which have commingled exempt material 
with nonexempt information in order to screen the entire lot from 
public view. The courts are authorized to make those portions of a 
document public which are not covered by an exemption unless to do 
so would seriously distort the meaning or seriously jeopardize the 
integrity of the exempt provisions. I 

Title I also amends three existing exemptions under the Freedom ! 

of Information Act to further narrow their application and to further 
clarify their meaning. 

i 

96 — 570 — 73 — -6 
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One such amendment would restrict trade secrets and other com- 
mercial or financial information to those instances in which some other 
law specifically confers an express grant of confidentiality and in 
which the agency in receipt of the information specifically confers an 
express written pledge of confidentiality. This amendment is designed 
to overcome the practice under the existing exemption to, first, confer 
confidentiality on the basis of the Freedom of Information Act itself; 
second, to exercise the exemption in cases of other types of confidential 
or privileged information; and, third, to extend confidentiality solely 
on the basis of a claim for protection made by the supplier of informa- 
tion rather than under an express grant of confidentiality. At this 
point, Mr. Chairman, I urge your subcommittee to seek the views of 
other witnesses on the ramifications of my proposed amendment on the 
protection of trade secrets. 

A second amendment narrows the internal communication exemp- 
tion which has been widely used to date to withhold information from 
the public. The amendment would limit the exemption to internal 
memos or letters which contain recommendations, opinions, and advice 
supportive of policymaking processes. This is the primary area, I 
believe, which such an exemption is designed to protect. 

The third amendment seeks to alter the exemption on investigatory 
records compiled for law enforcement purposes. This exemption has 
also been widely used to conceal information by extending its cover- 
age to include inactive or closed investigative material, as well as 
that which, if revealed, would not hinder effective law enforcement. 

The amendment narrows coverage under the exemption of investiga- 
tory records to the extent that their production would constitute a 
genuine risk to enforcement proceedings, or a clearly unwarranted 
invasion of personal privacy, or a threat to life. 

Improving the contents of a law without enhancing enforcement 
procedures will be of little or no benefit, however. To accomplish the 
latter, therefore, title II of H.R. 4960 creates a seven-member Com- 
mission — four members to be appointed by Congress and three 
by the President for a term of 5 years — to assist the Federal courts 
in determining whether requested information is being properly with- 
held by an agency under the Freedom of Information Act. As has 
been requested by courts and other authorities, such assistance is 
essential because the courts at present lack sufficient time or expertise 
in many instances to enforce the act effectively. In addition to the 
courts, "the bill also authorizes Congress, committees of Congress, 
the Comptroller General of the United States, and Federal agencies 
to petition the Commission for a review of an agency’s denial of in- 
fori nation. An individual citizen may also obtain a review by the 
Commission if three members of the Commission agree to such a 
review. Authority to enforce the Freedom of Information Act would 
remain with the courts and the findings of the Commission would only 
be advisory. 

However, a Commission finding that an agency has improperly 
withheld information from the public shall constitute prima facie 
evidence before the court that information has been improperly with- 
held This shall have the effect of placing the burden of proof upon 
the agency in the court proceeding to show that its action in refusing 
to make- information available is consistent with the law. 
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Finally, HR. 4960 provides in title III for certain additional 
amendments to the Freedom of Information Act which, as a result 
of subcommittee .hearings last Congress, were found to be necessary 
if the public is to have access to all the information it is entitled, to. 

These amendments first, lay down reasonable time limits tor an agency 
to respond to a request for information; second, authorize a court 
to award reasonable attorney’s fees and court costs to private parties 
wlio have been found to have been improperly denied mtorxnation 
by a Federal agency; third, direct a court to enjoin an agency _s im- 
proper withholding of information; and, fourth, require agencies to 
file annual reports with the appropriate committees of Congress de- 
tailing their administration of the Freedom of Information Act. 

Mr. Chairman, almost 7 years ago Congress took a giant step toward 
throwing the doors of informational freedom open to the public. Ins- 
closure of information was to be the rule, not the exception ; the bur- 
den of disclosure was to take precedence over the burden ot concea - 
ment. Regretfully, these requirements have all too often been ignored 
or interpreted too narrowly. The state of our society today and the 
need to maintain effective restraints upon a giant Federal bureaucracy 
require that more stringent steps be taken. I believe enactment oi I CC. 

4960, amending the Freedom of Information Act, together with that 
on executive privilege, will go far to correct existing imbalances. 

Mr. Chairman, a number of excellent proposals are pending betore 
this subcommittee. I am confident that with the leadership ot this 
committee, my colleagues Mr. Moss and Mr. Erlenborn, and indeed 
all the members of this subcommittee, a tremendously important piece 
of legislation will emerge from these hearings. 

MrMooEHEAD. I would like to ask, Mr. Horton, whether you think, 
in view of recent events whether the climate is right tor passage ot 

legislation of this type in the Congress ? . 

Mr Horton. I personally would think so. I think that as a result ot 
what 'we have seen, that Members of the Congress would be anxious to 
be more specific, and I think we can demonstrate as a result of the 
very comprehensive hearings which you held last year, and which 1 
attended very faithfully, as you know, that there is need for edifi- 
cation of both of these areas. Speaking specifically about the Free- 
dom of Information Act, I think it was a landmark step forward when 

we passed that legislation. • . 

But I think our hearings demonstrated that there has been great 
abuse and that there has been an inability of the people to get informa- 
tion And, in fact, the Freedom of Information Act has been usea as 
an impediment in several instances. I think as a result of our hearings 
last year, and what is being done now that the agencies are moving 
forward. I got something the other day from one of the Federal 
agencies indicating that they were moving forward to make available 
more information under the Freedom of Information Act. 

But. I think that there are ambiguities under the act at the present 
time, which the provisions that I have suggested for amendment can 
help overcome. I think that we can make the act more effective m orde 

to make more information available to the public. 

So I would sav “Yes, I would think that the climate and the atmos- 
phere would be conducive to action upon a bill such as this. 
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imSrt^fftw' t? IS ° 111016 are different views on this, and bo it is 

important that we move in areas where we can ret rood sumiorfc he 

S 6 « f e IfF bod l ^ a d i ff,irent view, and nobody fan comeforward 
With something Aat can be accepted by all of us, then we SS 

Se lerisktioTwe 0 ^ h - & ? support for the bill. I think thS 

St HS? u TO ?^ roducecl 18 80 important step forward. I do 

ia t^maS^m S"r d by W SP T C1 l al items ’ howe ver. For example, 
il 13 ? * U ^. - Commission, I have suggested certain numbers 
l^t that is not important. It could be more, it could be less But I do 
think something like the Commission is important to interpret some 
° f ^ hiS ^ n formatlon ’ and t0 act as an aid to the courts. 

Mr. Moorhead. I am interested in your FOI Commission idea nnrl 

fyCongfess ^ ^ mfl3 ° rity of the Commi ssion would he appointed 
Mr. Horton. Right. 

Mr. Moorhead. Is there any precedent that you relied on for estab- 
lishing a commission in that form ? aD 

V 0 n ?r H° W °l an ^ special Precedent that we had 
for that, although we did have the Procurement Commission, which 
1 wluch was han dled in a similar way ’ C 

not? Mooehead - But y° u were appointed by the President, were you 

Mr. Horton. No. No. We had the same setup with the Procurement 

Commit We taui 12 membere. The Comptroller a 

member by the statute. Then, there were three members appointed bv 
the ^peaker of the House, three by the Vice President, and the remain- 

SfuS^wSrSi 118 Coramission ™ Acd effectively I 

Mr. Moorhead. So on the Procurement Commission, a majority was 
then conoTOssionally appointed? Of the 12, only 5 were Presidentiallv 
appointmeat ^ COUntmg the Com Ptroller General as a congressional 

Preside^ 03 * 101 *' ^ the 12 were appointed by the 

. Q ^ r ‘ M °oaiiEAD. But in the FOI Commission provided for in H.R. 

4960 and I think this is part of the righting of the balance between 
the executive and the legislative branches— the majority would be 
appointed by Congress? J ut> 

Mr. Horton. Yes. I think you need some type of commission or some 
type of organization like tins.. They would be full-t ime Commissioners 
that would work in this field so that they would be expert in this area 
At the present time, there is no source except perhaps in the Congress 
ft nd even as such we do not act as judges on interpreting whetter or 
not it should or should not be made available. I think we do need some 
technique to get questions resolved, and I think that is part of the 
problem we have had now with the administration of the Freedom of 
had° rmatl ° n J ^ Ct ’ aS ^ bave defcecte( l ^ through the. hearings we have 

. Mo^RHead. As I understand under your bill, persons seeking 
information from an agency would have a choice of either going di- 
rectly to the court if denied, or first going to the Commission: is; that 

T»l nrnr an» * 7 


right, sir 
Mr. H< 


Horton. Right. 
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Mr. Moorhead. We do not take away his rights to go directly to the 
court? 

Mr. Horton. No. There is no removal of that right. But, the majority 
of the people when their requests for information are denied do not 
go to court because it costs a lot of money, time, and effort. If we have 
a commission, I do not think there would be that impediment. And, I 
think we would have more effective administration of the act. 

Mr. Moorhead. And presumably Members of Congress could also 
go to the Commission ? 

Mr. Horton. Eight. 

Mr. Moorhead. When there was withholding of information from 
Members of Congress by an executive agency ? 

Mr. Horton. That would be available, too. 

Mr. Moorhead. Well, Mr. Horton, I think you have made a tremen- 
dous contribution, not only with your legislation, but also by your 
strong and forthright statement today. If you would be willing, could 
you join us up here as an ex officio member ? 

Mr. Horton. Thank you. 

Mr. Moorhead. We have a most extraordinary and beautiful witness 
following you. 

Mrs. Mink, would you come forward? We certainly commend your 
efforts and those of your colleagues in the case of EPA v. Mink . I agree 
with Mr. Horton’s characterization of that decision because it certainly 
showed that no matter how frivolous a classification marking applied 
by the executive branch might be, the court would not look behind it. 

Obviously, I think the Congress should correct this situation with 
proposed language in Mr. Horton’s legislation or mine. 

Do you want to comment, Mr.. Horton? 

Mr. Horton. No. I am just glad to welcome you to the subcommittee. 

STATEMENT OF HON. PATSY T. MINK, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF HAWAII 

Mrs. Mink. Thank you very much, Mr. Chairman. I too, regret that 
the Supreme Court rendered the decision that they did in the Mink 
case, necessitating this legislation. But, I guess in retrospect I can say 
that the decision has forced us in a way to review the application of 
the Freedom of Information Act, and to narrow it so that it can have 
some force and effect in making available, information to the public. 

So, in that respect I think that the final decision of the Supreme Court 
hopefully will generate enough concern in the Congress to prompt leg- 
islation in this area. 

I am delighted to have this opportunity to testify regarding the 
various bills that are before this subcommittee. I have cosponsored 
legislation which the chairman of this subcommittee has offered, and 
I believe its adoption, or certainly legislation similar to it, is essential 
to the preservation of freedom of information in America. 

Unfortunately, the Freedom of Information Act has been placed 
under concerted attack by the executive branch of our Government. 

The executive has received considerable support from the judicial 
branch in this regard. Therefore, if we are to restore the purposes of 
the act, it will be necessary for Congress to enact sound and strong 
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legislation requiring full disclosure of Government information to the 
people of the United States. 

When I testified before the subcommittee last year, I favored a j u- 
dicial watchdog system for freedom of information. When the execu- 
tive refused to disclose information, the matter could be appealed to a 
dourt, I thought. The court would examine the documents in camera 
to see whether full or partial disclosure should be required. In this, I 
placed my trust in the independence and integrity of the judicial sys- 
tem. 

Subsequent events, however, have brought me to the reluctant con- 
clusion that this protection would be inadequate. 1 believe that Con- 
gress itself must grasp the power to require disclosure of Govern- 
mental information when the executive and judicial branches will not. 

When Congress enacted and the President signed the Freedom of 
Information Act in 1967, its purpose was to require the disclosure of 
all Government information to any member of the public. The only 
exceptions to the law's disclosure requirement were materials included 
in nine exemptions listed in the act. 

Of these nine exemptions, the first has proved most vexatious. This 
applies to matters that are “specifically required by Executive order 
to be kept secret in the interest of the national defense or foreign 
policy.” The national security exemption, originally intended by Con- 
gress to be narrowly construed and implemented, has instead been en- 
larged and expanded by the executive branch to encompass virtually 
any information the Executive desires to withhold. 

Under the slipshod and illicit procedures devised by the Executive 
to withhold information under the national defense exemption, an 
army of bureaucrats has been allowed to classify and withhold infor- 
mation at will. According to newspaper reports of the Ellsberg trial, 
the man who originally classified them “Top Secret” acted on Ins own 
authority and judgment. The only training or instruction he ever had 
in security matters was watching a movie which had the theme, “Be- 
ware of blondes who are excessively friendly — they may be Russian 
spies.” 

In 1971, 82 other Members of Congress and I filed the first Freedom 
of Information Act suit ever to reach the U.S. Supreme Court, As 
members of the public, and as lawmakers who had to vote on funds for 
a dangerous nuclear test, we sought information on that test prepared 
by the Government’s environmental agencies which are responsible by 
law for informing the public on environmental hazards. The execu- 
tive branch opposed us every inch of the way. When the U.S. court of 
appeals was audacious enough to insist that the documents be ex- 
amined in camera by a lower court to see which ones should be released, 
the executive branch sought Supreme Court review of even this threat 
of intrusion, on its right to withhold. 

On March 6, 1972, the Supreme Court agreed to review the appeals 
court decision. Two days later the executive branch issued an order 
revising its security classification system. Henceforth, documents were 
to be separately classified on a paragraph-by-paragraph basis to facil- 
itate declassification in the event it was needed. This ratified one of the 
contentions of my suit, that the documents I sought could not be 
classi fied in their entirety merely by being stapled to a secret document. 
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On January 22, 1973, the Supreme Court issued its decree in the 
Mmk case, which proved to be a disaster for Freedom of Information. 

In essence, it upheld everything the Executive had done to withhold 
this information from the Congress and the public. The most damag- 
ing part of the decision was the nullification of the doctrine of judicial 
review. The Court held there was no requirement for an in camera in- 
spection of documents to see whether they could be withheld. It said 
that the simple statement of the Executive that they were classified 
would suffice. Thus there would be no check or guard against arbitrary 
Executive efforts to hold back embarrassing or sensitive materials. 

The Court’s preoccupation with national security secrecy was fur- 
ther illustrated on February 5, 1973, when the Chief Justice sent to 
the Congress 77 proposed new rules for evidence for use in the Federal 
courts. One of those rules, No. 509, sought to apply the grossly ex- 
panded national defense loophole to bar any such evidence in Fed- 
eral courts. Under this proposed rule, any attorney representing the 
Government could object to the production of a record on the grounds 
that disclosure would be contrary to the public interest. In effect, 
this would bar disclosure of all Government documents unless the 
private citizen or other plaintiff was able to prove that disclosure was 
xn the public interest. Fortunately, Congress has deferred the other- 
wise automatic implementation of this and other controversial rules 
sought by the Court. 

I might mention another example of executive efforts to build upon 
the new-found secrecy power it has gained through palpably errone- 
ous interpretations of the national defense loophole in the act. Last 
October, Congress approved legislation declaring that meetings of 
the hundreds of Government advisory committees “shall be open to 
the public.” We provided, however, that this requirement would not 
apply to meetings where discussions are held of matters exempted 
under the Freedom of Information Act from public disclosure. Pre- 
dictably, the Government has seized upon this tiny loophole to close 
these open meetings. Apparently, before the administrators will 
obey our 1972 law we will have to tighten up the Freedom of Informa- 
tion Act. 

H.R. 5425 would make these necessary revisions. One change would 
amend section 3 to enlarge the right of the public to Federal informa- 
tion. Section 3 would also be amended to require all agencies to fur- 
nish any information or records to Congress, or any committee or 
subcommittee thereof, upon request. This is along the lines of an 
existing 1928 statute which requires the production of information 
upon the request of any seven members of the Committee on Govern- 
ment Operations. 

This change is a logical and essential step. But I would go further. 

I would urge that if Congress is to become a truly coequal branch of 
Government, that we must have equal access to Government informa- 
tion. This means the establishment of a principle that Congress has 
the right to all information and its declassification or release. 

As elected officials each of whom has a constituency of at least half 
a million people, we have as much right to decide which information 
shall be released to the public as faceless appointed officials whose only 
qualification is that they watched spy movies. Members of Congress 
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should be entitled to any executive branch information upon request by 
any 10 Members, classified or not. I would only require that Members 
be responsible for the safe custody of this classified information. If 
Members should want to obtain its declassification so as to enable its 
release to the public, I propose a new mechanism for congressional de- 
termination or declassification. I propose the appointment of a special 
joint committee of the House and Senate. This committee would have 
the lawful power to declassify security information. If a Member ob- 
tained information and wished to have it declassified, he could refer it 
to the committee for a required swift decision. Closed hearing or 
consultations with the executive branch could be held by the committee 
prior to its decision. The key factor would be that Congress, the elected 
representatives of the people, should have this power to declassify. 

I feel that the appointment of an outside commission or body for 
this purpose would be an inadequate remedy. Neither should "it be 
required that a congressional resolution be passed by the entire mem- 
bership of the House or Senate for release of information. Free ac- 
cess to information gathered by our tax dollars is a public right and 
elected representatives should have the power to decide this issue. 

A further point I would like to make on the pending bills is the 

P rovision relating to agency memorandums. The provision, in lines 
through 8 on page 8 of H.fe, 4960, changes the exemption to include 
materials containing recommendations, opinions, and advice suppor- 
tive of policymaking processes. I am not sure that this would be an 
improvement over the current standard of whether the material would 
be available by law to a nonagency litigant. Perhaps the bill’s provi- 
sion should be refined to refer only to ?6 those portions” of memoran- 
dums or letters instead of the entire documents, and the policymaking 
process should be only at the agency head level. 

H.R. 4960 contains another provision which is well-deserving of con- 
sideration for inclusion in legislation you may approve in this field. 

H.R. 4960 imposes a mandate that a court “shall enjoin” refusal to re- 
lease Government information not exempted from disclosure under 
the act. This is an improvement over the act’s current permissive au- 
thority to enjoin. 

Both bills provide for the payment of attorney’s fees and court 
costs to be a successful litigant under the act. I feel this should be ex- 
tended to costs and fees at any level in which the litigant is upheld by 
the court and not only in cases where the final decision is in favor of 
the litigant. I believe that certainly in the Mink case our costs should 
have been reimbursed by the Government. Where the Supreme Court 
remanded the case, I believe that all costs and fees ought to be cov- 
ered by the Government. This is a small price to pay for freedom of 
information. 

In addition, both bills fail to change the existing definition of na- 
tional security information exempted from mandatory disclosure. We 
should require that any such information be separately classified by its 
own Executive order, rather than apply one general order as authority 
to classify all documents. Further, the test of whether the material is 
secret “in the interest of the national defense or foreign policy” allows 
too much leeway for the Executive. We should specify in the exemp- 
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tion that only materials whose disclosure would damage current for- 
eign policy activities, or reduce the Nation's ability to defend itself 
against military attack, would be exempt. 

It seems to me that strong limitations against secrecy must be in- 
voked by Congress. We have to guard against our inadvertently con- 
tributing to the suppression of information from the American peo- 
ple and xrom Congress. I urge this subcommittee to work toward the 
highest standards tor openness in all aspects of our Government oper- 
ations. Secrecy must only be tolerated in cases where release of the in- 
formation will seriously jeopardize our national security or endanger 
the stability of our foreign relations. Embarrassment of the executive 
such as providing internal arguments made against a policy should 
never be a reason to keep a report secret. The public should be advised 
of all sides of an issue. The Executive must not be characterized as a 
propaganda agent of its decisions. Executive policies should be able 
to stand the light of full public review. All the facts should be made 
available to the public. We cannot rest until our laws are perfected to 
safeguard this fundamental principle of a free society. 

Thank you. 

Mr. Moorhead. Thank you, Mrs. Mink. That was an excellent 
statement. 

. You draw a line which is difficult, not only conceptually but po- 
litically, between what I will call the Congress' right to know, or the 
Congress’ need to know to carry out our constitutional functions, and 
the public’s right to know. Is the distinction because there are certain 
cases where we are assigned a duty to legislate, let us say, on whether 
to provide f imds for an underground nuclear blast or not, we need 
to know detailed information in order to vote intelligently. Perhaps 
the public would not need to know such details, and then might not 
have exactly the same rights in such cases — is that correct ? 

. Mrs- Mink. Yes. I believe if you intertwine and interrelate the pub- 
lic’s right to know with Members of Congress need to know, you will 
prejudice the ability of Members of Congress to acquire the informa- 
tion which is necessary, and with the speed with which matters come 
before us really frustrate our ability to legislate based upon facts. So, 

I think that because we are dealing with classified material which ob- 
viously will take some time before it can be declassified and released to 
the public, and our ability to acquire this information should be, I 
think, dealt with separately so that we can legislate intelligently. And 
we may, as I suggested, determine that the material should not have 
been classified in the first instance, that there is nothing in it that 
affects or prejudices in any way our national security or our foreign 
policy, and then petition a special committee for its ultimate release. 

But, as you ana I know, matters come up before the Congress with 
such haste, and sometimes we simply do not have the opportunity 
to go through a prolonged hearing. In most of these bills you are re- 
questing that a decision be made within 30 to 50 days. It still is far 
too long to safeguard and protect our right to legislate based upon 
facts. So, I think that regrettably these two areas are separate and 
should be treated separately in any legislation which you will be rec- 
ommending to the House. 
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■ Mr. Mookiiead. Well, I can certainly see in the situation in yon t" case 
that the eimronmental report might have been so intertwined with nu- 
clear. secrets that the information should be made available only to 
the Congress, because we had to vote yes or no on necessary funds but 
that it should not be declassified and released to the public. I gather 
that in the actual case that if you had a staple remover, the pages you 
were interested in could have been made available! not only to the 
Congress, but also to the public generally ? 

Mrs. Mihk. Eight, right. ... „ - 

Mr. Moorhead. It was really a distortion, if ever there was, of 
any commonsense rationality. 

Ms. Abzug. , . „„ 

Ms. Abzijg. Thank you for your most important testimony. Ihe 
sections of the bills that we have before us which would seek to ad- 
dress the problems raised in the Mink case provide for certain pro- 
visions of review of the documents in question to determine "whether 
they are being improperly withheld. Do you feel that, they are insuf- 
ficient for meeting the particular problem? 

Mrs. Mink. Yes. . 

Ms. Ar.zuu. Do yon think that our trying to cope with these prob- 
lems by amendments to the Freedom of Information Act will really 
get to the root of the problem or do you think that what we really 
require is an unraveling of the whole issue including Executive classi- 
fication, violations of the intent of the act, and even executive privi- 
lege, all of which are intertwined with the problems inherent m the 
exemptions we have ? 

Mrs. Mink. Well, I think the major problem is that the Congress 
has simply abdicated its responsibility to protect the right of the 
free flow of information to both ourselves and the public. I am of 
the opinion that legislation can correct this, can reassert the checks 
and balance concept which I think is implicit in this whole matter of 
freedom of information. A.nd this is why I feel that it is not only 
important to protect committees and subcommittees, and the Rouse 
and Senate as a body, as receivers of this information, but that every 
Member of the House in a sense should be accorded this privilege of 
acquiring the necessary information in order to legislate. If the Exec- 
utive, if some lowly agent, a clerk in the executive branch is given 
the authority and discretion to classify information, and this judg- 
ment is to remain unchallengeable by the legislative branch, I think 
we have given up our most fundamental responsibility, and that is 
to acquire information so that we can legislate intelligently. And that 
is really the pursuit that I feel is so important. Of course, once we 
do that, we free this whole business of secrecy in government and 
so, ultimately, by reasserting our rights to information we will also 
be protecting and enlarging the public’s right to know because m 
being given this information, which we have been denied in the past, 
we will be able independently to determine whether it should continue 
to be classified or not, and take the necessary steps to insist upon its 
declassification and release to the public at large. 

Ms. Abzcto. Are you proposing a Joint Committee of the House and 
Senate which would have sole authority to declassify % 


Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2 



Approved For Release 2000/09/147 CIA-RDP75B00380R000600070001-2 

Mrs. Mink. Not the sole. Legislative authority to declassify. The 
Executive, of course, would still retain its right to examine its own 
classification system. I make no suggestions relative to changes in that. 

As a matter of fact, I noted right after our case was filed that the 
Executive did undertake some major changes in the whole classifica- 
tion process. 

Ms. Abztjg. In other words, this joint committee would act on the 
classification as it is presented to it ? 

Mrs. Mink. Yes. I see no reason why the Executive can classify and 
declassify, that our legislation should give the courts the right to 
make an in camera examination for the purpose of declassifying and 
we are the only ones left out. What makes us different so that we are 
incapable of protecting the interests of the United States with respect 
to the various nine exceptions that ane listed in the Freedom of In- 
formation Act? I think we are equally capable of making these de- 
terminations if not better qualified than any other branch. Certainly 
it would not be a self-serving decision as it would be in the instance 
of the executive branch. In my litigation the only reason that they 
refused to release the information at the time we needed it was be- 
cause they did not want to enlarge the controversy and to give people 
who were opposing the test valuable factual information upon which 
we could make a much stronger case. All of these materials were 
later released with the exception of the AEC report. So, that tells us 
how much national security was involved in the basic information. 

And it was the only reason we did not proceed with the balance of the 
matters under litigation as the Supreme Court suggested; because it 
was moot, the material was already out. • 

Ms. Abztjg. Do you think that there is validity to reviewing the kind 
of information that we are theoretically entitled to by statute on re- 
quest of, I think it is now, five members of the Committee on Gov- 
ernment Operations ? The original statute in 1928 that you referred 
to, I believe, said seven. 

Mrs. Mink. It is seven. 

Mr. Moorhead. Seven members. 

Ms. Abztjg. I see, so it is still seven. 

Mrs. Mink. Well, with all due respect to this committee, I do not 
feel that there is any reason to limit that right. Why should it be just 
this committee ? And this is the suggestion that I make, any 10 mem- 
bers of the Congress. If you are reluctant to give one member the right 
to secure this information, why not make it possible for a group of 
members interested in a specific issue to make the same request that 
seven members of this committee would have the right to do ? 

Ms. Abztjg. You have commented favorably on a number of the 
amendments. There are some who have raised the issue with me that 
no matter how much we keep amending and reamending the Freedom 
of Information Act, we are still continuing a vast array of exemp- 
tions which create the bureaucratic capacity to withhold information. 

Some people who have discussed it with me, in any case, have indicated 
that we have to start fresh. What do you feel about that? 

Mrs. Mink. No, I do not think so. I really do not believe that this law 
has been utilized. In 7 years our case was the first that got to the 
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Supreme Court, so those who take the cynical view that the law is in- 
adequate, I really have no comment to say except that the law has not 
been used to the extent that it might have been. And perhaps if it had 
been we would not have encountered this disastrous decision 7 years 
after its enactment. 

Ms. Abzug. The reason that that Anew is taken is that though the in- 
tention of the original act w as to provide access to information, the 
exemptions actually created a tightening of restrictions. Some very 
fundamental exemptions have been unconscionably misused by the 
executive branch of Government to withhold information. Therefore, 
it is very difficult to overcome the built-in concepts that are actually 
legislated or created statutorily, and which without the statute would 
have operated entirely differently. 

Mrs. Mine. I really cannot comment on that, Ms. Abzug. 

Ms. Abzug. Thank you. 

Mr. Moorhead. Mr. Horton? 

Mr. Horton. Mr. Chairman, I too want to congratulate you, Patsy. 
It is an excellent statement on a very important subject. 

I do not. disagree with your thought with regard to the establish- 
ment of a joint committee, but- you do not make any statement either 
for or against the concept that is in my bill, H.R. 4f '60, which creates a 
seven- member commission. Do you have any thoughts about that ? And 
before you comment, just let me say this, that I do not think it is 
inconsistent to have both. 

Mrs. Mink. No. 

Mr, Horton. Because the commission concept I think is very im- 
portant to resolve many of these problems, and especially the problem 
that you ran across in the EPA v. Mink case. There has got to be 
some convenient way for the courts to review this information. Now, 
they do not have the expertise, and it takes a lot of time to get the 
expertise necessary to go into these matters. And I think that if you 
have something like the commission that acts as an aid to the court it 
would help. These people would be full time, as I indicated in my testi- 
mony; they would be there to kind of arbitrate, if you will, questions 
with regard to whether or not information should be withheld or 
should not be withheld. They would act as a vehicle for giving infor- 
mation to the courts upon which the court could rely . Perhaps you have 
not had a chance to look at it, but maybe you might- take a look at that 
as an important ingredient from the executive branch standpoint as 
well as from Congress. It seems to me from the hearings that we have 
held in the past that we need something like this to pull together this 
whole question of interpretation of the Freedom of Information Act. 
And I think it can be very helpful for court interpretations, too. 

Mrs. Mink. My reservation, Mr, Horton, comes from the feeling 
that the establishment of the commission might be setting up another 
third barrier for the free flow of information. If the main thrust of 
the legislation is to give the courts the responsibility of determining 
whether the classification dich in fact, meet the criteria set forth in 
the Freedom of Information Act, then I believe that the courts ought 
to assume this responsibility. The past track record under the Freedom 
of Information Act does not indicate that they are so overburdened 
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by this kind of litigation as to make it impossible for them to make 
this decisioru x\nd since the commission which your bill creates is only 
advisory in nature, in sending its report to the Court, you must have 
a lawsuit in order for its findings to be useful in the first place al- 
though you do make it prima facie evidence. Without litigation, Mem- 
bers of the Congress, committees, the Comptroller General, the public 
at large would have no opportunity to take advantage of the exper- 
tise that might be set up in this commission. And certainly if the 
commission made a finding against the public, and against a Member 
of Congress seeking information, it would be an intolerable obstacle 
to overcome. You have to argue then against the executive branch as 
well as the commission in court. So, again, I think that the three 
branches of Government ought to have devices within themselves to 
make these judgments, each of which is challengeable by the other. 

The defect of remedy in our Mink-EP A case was that had the court 
rendered a favorable ‘decision requiring in camera examination, we 
would have been denied access to the hearings, and that this would 
have been a rather cozy arrangement between the court and the Execu- 
tive, or the Executive’s agent in deciding exactly what should be re- 
leased and what should not. So, even that is not an ideal situation. It 
is a very difficult problem, but it seems to me that the setting up of 
a commission would further exacerbate the purpose or the goal of 
our legislation, which is to make information more readily accessible 
to t.he public and to the Congress. 

Mr. Horton. Thank you. No further questions. 

Mr. Moorhead. Ms. Abzug? 

Ms. Abzug. No further questions. 

Mr. Moorhead. Mrs. Mink, one quick question. On page 4 you say 
that any information would require its own Executive order. Do you 
mean an Executive order signed by the President for every piece of 

Pa Mrs. Mink. For the matters which are requested by Congress for 
release I think there should be an independent decision made by the 
Executive, denying it. In our case all we got was a letter from John 
Dean saying that the earlier classification had been placed upon the 
entire file, and no further review made as to the validity of the Execu- 
tive order being placed in the first instance. And in the trial m the 
district court no witness was produced by the executive branch who 
actually made the classification. ' ' . 

Mx. Moorhead. This subcommittee has also received a number ox 
negative letters from John W. Dean. . . 

Mrs. Mink. So, we were stuck there really arguing against a com- 
pletely faceless bureaucrat who made this decision which we were con- 
tending was misplaced zealousness. 

Mr. Moorhead. Thank you very much, Mrs. Mink. 

Mrs. Mink. Thank you very much. 

Mr. Moorhead. Your experience has been of great value to the 

subcommittee. . 

The subcommittee would now like to hear from our distinguished 
colleague, the Honorable Robert P. Ilanrahan. 

Mr. Ilanrahan, would you come forward and proceed as you see fit* 


Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2 



Approved For Release 2000/09/14 : Cy^-RDP75B00380R000600070001-2 

STATEMENT OF HON. ROBERT P. HANBAHAN, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF ILLINOIS 

Mr. HANRAiiAji'. Thank you Tery much, Mr. Chairman. 

Cadies and gentlemen, I would like to read this prepared statement 
this mormng m regard to the Freedom of Information Act, passed in 
does ' VV UC ^ ^ lves ^ be Public the right to know what its government 

hfc MajEHEAO. Would you like to come forward, Mrs. Mink? We 
wool < 1 be delighted to have you join us. 

Mrs. Mink. No. I have to go. 

The ^ atement stipulates that every Government 
agency, vi th certain specific exceptions, make records promptly a,vail- 
able to any person on request. J 

^committee learned last year during the hearings conducted 

° f 4 quests , for information by public interest 
group, 5 and individuals have been refused. 

pJwI guarantees the right of every citizen to know what its gov- 

to ran tbp rv. mg Whll V t o?r r0t 1 eCtS , tlafc in formation which is necessary 
to run the Government. The legislative intent of the Freedom of In- 
formation Act is to make disclosure of information as a general rule, 
not the exception, and to place on the Govermncnt the burden of jus- 
Gfymg the withholding of a document or information. 3 

and whv m vti h nLTi take 1 searching- look at what is being classified 
minimum PP 21°^ t what 13 bein £ classified to a sensible 
SSiWttS^V Hwton'B and Mr. Erlenbonrs bill, would 
mk^ 1 , h Q l^V4 4 y / sta 1 bh£hm S a Freedom of Information Com- 
mission to assist the Federal courts in determining whether requested 
information is being properly withheld by an agency * * 

she Mid^ t b1s y 4mX? n i 1 i etlCalIy, A n C( ’ n 8 r « ss ' v 'oman Mink’s testimony, 
sue said this would set up another bureaucratic agency and further 

along m my testimony I will point out that this commission can make 
information more accessible to the general public. That fa mv main 
concern hem this morn ng, to make? sure that the public hS^a cess 
to information from Federal agencies. J nas a< ' cess 

a Freedom of InSat? 60 ^ ° uld • aCcom P lish J ust that b .V establishing 
!Lf ™ * • 0t i n 4.? lmatlon ^ om mission to assist the Federal courrs in 
de emmmg whether requested information is being property with 

L d li courts 6 to^nforee^f ““ft needed revision. It has been difficult 
xor me courts to enforce the act because of the time and exnprficto in. 

to the Al£ e ™ lmng what should and should not be made available 

, ?^ sentl f’ tb f exempt and nonexempt information under the act is 
advertently ° r P^posefully* commingled, blocbng the re- 
lease of information sought. That practice has to cease. g 

, ide als ? needs to be more clear about classification systems The 
three categories suggested in H.R. 4960 greatly nairow the scone of 
which materials are to be withheld y 6 scope ot 
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Mr. Horton’s and Mr. Erlenborn’s legislation would strengthen the 
Freedom of Information Act to further guarantee the public’s right 
to know. 

There is another area of weakness in the current Freedom of In- 
formation Act. Regulations fixing fees for the production and copy- 
ing of records vary widely from agency to agency, reflecting the wide 
discretion each one has in setting user charges. 

In a study published by the Administrative Law Keview, it was 
found that charges made for copying Government documents differ 
widely and that the variation “cannot possibly be explained on the 

f rounds of differing labor or other costs.” Copying charges range 
rom 10 cents or less m agencies such as the Office of Economic Oppor- 
tunity and the Securities and Exchange Commission to 40 cents a page 
in the State Department and 50 cents in the Department of Transpor- 
tation. The Equal Employment Opportunity Commission, the Atomic 
Energy Commission, and several other agencies charge a special fee 
of up to $1 for the first page copied. 

Although the Freedom of Information Act allows agencies to charge 
a “reasonable fee” for record searches, the search fees, like copy costs, 
vary from $2.50 an hour, Veterans’ Administration, to $8 an hour at 
the Post Office. 

Agencies have argued that the charges tend to discourage “frivolous 
requests” but the spirit and language of the act do not support this 
policy of discouragement nor the delays often encountered. 

It is for these reasons that I should like to offer an amendment to 
H.K. 4960 which would authorize the commission to review fees 
charged by the Federal agencies, as well as require — and I repeat re- 
quire— the agencies to submit their fee schedules for approval on an 
annual basis. 

In establishing this fee schedule, the commission shall, to the maxi- 
mum extent possible, standardize fees charged by such agencies. 

The amendment would also provide the opportunity for any agency 
to petition the commission at any time for a review of all or part of 
its fee schedule. An individual is also guaranteed the opportunity to 
petition the commission for a review of an agency’s charges for in- 
formation. 

I strongly support H.K. 4960 and I urge this committee to give care- 
ful consideration to it. Freedom of Information is an issue which is, 
now more than ever before, a concern of the American people — one 
which requires our immediate attention and action. 

I respectfully request that you consider my amendment and sup- 
port H.K. 4960. 

Thank you very much. 

[The attachments to Mr. Hanrahan’s statement follow :] 
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TABLE OF AGENCY FEES FOR THE PRODUCTION OF DOCUMENTS 1 


Cost per 

Minimum charge page photocopy Clerical search 


AEC 10 CFR, pt. 9_ 

CAB 14 CFR, pt. 389... 

Department of Agriculture 7 CFR.pt 1 

Department of Commerce 15 CFR, pt. 4 


Department of Defense 32 CFR,pt. 286a.. 

Department of Health, Education, and 45 CFR, pt. 5 

Welfare. 

Department of Housing and Urban 24 CFR, pt 15 

Development. 

Department of the interior 43 CFR, pt. 2 

Department of Justice 28 CFR, pt. 16 

Department of LabH... . 29 CFR, pt. 70 

Department of State. 22 CFR, pt. 6 

Department of Transportation.. 49 CFR, pt. 7 


$0.25 $5 per hr. 


Treasury.. 31 CFR, pt. 1 

EE DC 29 CFR, s. 1610... 

Farm Credit Administration 12 CFR, s. 604 

FCC 47 CFR, pt. 0, 

s. 44 L 

Federal Maritime Commission 46 CFR, pt 503. __ 


$1 ; $2.50 (search). $0,25... $5 per hr. 

$1 $0.05 

$1 ; $1 (search). .. $0.25 $4 per hr. 

$2 (nonrefunda- $0.25 $5 per hr. 

ble); $2.50 
search. 

$1.50; $2.50 $0.25 $5 per hr. 

(search). 

<?)•■— 0 — 0 . 

$1, none if less... $0.25 $5 per hr (1st 

hour, no ;harge). 

0 0 . 

$3 (nonrefunda- $0.50 1st page $1 per -/i hr: 1st 

ble). ($.25 additional) % hr no charge. 

None $0.30 $1 per A hr; 1st 

... hr ne charge. 

$3.50 nonrefunda- $0.40 $3.50 per Ir. 

ble. 

$3 $0.50 $3 per hr (or ac- 

tual cost if more). 


$3 (nonrefunda 
ble). 

None 


$2 (search) $0.10.. 

None.. $0.25. 


tual cost if more). 
. $3.50 par hr. 

. $3.60 per hr, $0.90 
per M hr. 

- 0 . 

- ( 0 . 


FPC 18 CFR. pt. 1 

FRB 12 CFR, pt 261.. 

FTC 12 CFR. pt 4 


GAO 4CFR.pt 81 

GSA 41 CFR.pt 105-60. 

ICC 49 CFR, pt. 1002.. 

NASA. . 14 CFR, pt 1216,. 

NLRB.... 29 CFR, pt 102 \ 

DEO 45 CFR, pt. 1005.. 

Railroad Retirement Board 20 CFR, pts. 200, i 

262. 

Renegotiation Board. 32 CFR, pt 1430.. : 

SEC 17 CFR, pt 201)... r 

SSS 32 CFR, sec 

1606.57. 

SBA 13 CFR, pt 102 

U.S. Commission on Civil Rights 45 CFR, pt 704 — : 

UStA. 22 CFR. pt 503.... 

VA 38 CFR, sec. 1.527. 


. None $0.30 $4.50 per hr, A hr 

no charge. 

0 0 — 0 . 

None $0.10 $5 per hr. 

None $0.30 Reasonable fee 

where applicable. 

$3 $0.25 Not stated. 

Uw hr. 

None $0.07 $1 % hr (1st M 

hr no charge). 

0 ( 3 ) 0 - 

None $0.10 maximum... 

0 0 0 . 

$2 $0.25.... $4 per hr, (1st l 4 

hr no charge). 

0 0 — ~ 0 - 

- -$!•- 0 . 


.. $0.25._ $2 minimum. 

.. $0.10 $5.32 per h \ 

.. $0.40 $5 per hr. 

... $0.25 $3 per hr (1st A 

hr no charge). 


i This table was prepared as a working paper in connection with administrative conference efforts to implement recom- 
mendations. It is rot a complete list of agencies having rules on the subject, the extracted material is highly abbreviated 
and it does not take into account actual agency practices to waive charges i n many circumstances, 
a Published separately by operating agencies. 

3 Rules net specific.. 

* New rules under consideration. 

* Available at Ofiice of Public Information. 

« Includes search. 


Amendment to H.B. 4060 Offebed by Mb. Hanbahan 

On page 11, redesignate sections 223, 224, and 225 as sections 224, 225, and 
226, respectively, and immediately after line 4, insert the following new section : 

Sec. 223. (a) Not withstanding title 5 of the Act of August 31, 1951 (Public 
Law 82-136 ; 31 USC 483a), or any other provision of law, on or after the two- 
hundred and fortieth day after the Commission commences operations, no Federal 
agency may charge any fee to any person with respect to the making available 
of records to such person pursuant to sections 552 of title 5, United States Code, 
unless such fee is approved by the Commission under subsection (b). 

(b) (1) Prior to the two-hundred and fortieth day after it commences opera- 
tions, the Commission shall establish a fee schedule for each Federal agency 
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with respect to fees which such agency may charge to persons requesting records 
from such agency pursuant to section 552 of title 5, United States Code. In 
establishing such fee schedules for Federal agencies, the Commission shall, to 
the maximum extent possible, standardize fees charged by such agencies. 

(2) The Commission shall review each fee schedule it establishes under para- 
graph (1) on an annual basis. 

(c) (1) Within ninety days after the Commission commences its operations, 
each Federal agency shall transmit to the Commission a copy of its current fee 
schedule with respect to fees it charges persons requesting records pursuant to 
section 552 of title 5, United States Code. 

(2) Any Federal agency may petition the Commission at any time for a review 
of all or any part of its fee schedule established by the Commission under sub- 
section (b). 

(d) Any individual may petition the Commission at any time for a review of 
all or any part of the fee schedule established for any Federal Agency by the 
Commission under subsection (b). 

Mr. Moorhead. Thank you very much, Mr. Hanrahan. 

Without objection, the balance of your statement will be made a part 
of the record — the fee schedules that you have provided and the lan- 
guage of the amendment that you have offered. 

Your statement w T ill be of great help to the subcommittee. I think 
for one thing that perhaps you have helped to solve one of our most 
difficult problems — which is difficult to legislate- — a fair and reasonable 
fee schedule. There may be some justification for different search fees 
in one department where the records are more difficult to find than 
in another one. One may. be completely manual, while another may be 
automated, where you just push a button and the information re- 
quested could be provided quite inexpensively. 

Mr. Hanrahan. Mr. Chairman, my concern was that the public 
is being turned off by these Federal agencies when they call up, or 
when they go in person to ask for something. The public is treated by 
Federal agencies like the scum of the earth — do not bother me attitude. 

Now, we have 2.8 million civil servants, and they are acting more like 
masters than civil servants or servants of the people. And I think this 
really hits at the heart of that basic issue, because I had experience 
working with a Federal agency and I know how they operate. And I 
am sure that there are a few agencies that are very efficient, but I think 
on the whole most of these agencies are. not responsive to public re- 
quests. It is only at the. insistence of some Congressman or a Senator 
before they do get this information for a particular constituent. And 
we live in a very complex society today of growing Government, and I 
think that this particular amendment would, and the commission itself 
would not be a detriment, as Congresswoman Mink has pointed out. 

I think this commission is sorely needed especially to give it some 
real teeth so that we could make these Federal agencies a little more 
respectful of Congress and more respectful in particular of the public. 

Mr. Moorhead. Do you see that these fees, whether it is the copying 
or the search fee, should they be at cost, or close to the cost to the Gov- 
ernment of doing it, or should it be below that cost because it is 
really rendering a public service? What is the overall philosophy that 
we should be directing the commission to follow in setting fees if we 
adopt your amendment ? 

Mr. Hanrahan. I think it should be one of public service, because 
these people do serve as civil servants, and they are helping the public. 

And I would hope that it is their philosophy for being a civil serv- 
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ant, that they are there to help people. I think that this is the whole 
philosophy of whether you are a Congressman, elected official or 
appointed official. If you are not there to help people you do not belong 
in that position. So, even if it would cost a little more money for the 
Government, I think it is profitable for proper communication. But it 
is necessary and vital in our society today that we are more con- 
cerned about human beings than building buildings. I would much 
rather spend this on people and the public in general, even if it does 
cost us a little more money, staying within the budget ceiling, of 
course, of $268 billion. 

Mr, Moorhead. We are all agreed on that. 

Would you go so far as to say that there should be no fee at all, 
that it should be a part of the public service of whatever department 
or agency is involved to furnish information to the public? 

Mr.. Ha xrahan. Well, I think that this Commission could properly 
do a very thorough job of determining that because this would be 
within their purview, I think, to make this determination whether 
the fee is reasonable or not, or whether there should be no fee whatso- 
ever. I think that the Commission itself should make this determina- 
tion. And naturally, you are going to get input from public officials 
also on whether there should be a fee involved. 

Now, with some of these scientific documents, I can see where this 
might cost a great deal of money, but when you see this tremendous 
variance here in the index: of my testimony on this table of agency 
fees for production of documents. At Villanova a law 7 professor who 
did a study of these search and copying fees pointed out this tre- 
mendous variance from one agency to another. And I think that if we 
have to go to the extreme of charging no fee whatsover, I do not 
think everyone and his brother is going to come off the street and 
ask for a particular bit of information. I think this is what they 
were originally saying, that they were going to get. every Tom, Dick, 
and Harry 7 coming off the street and asking for information on a par- 
ticular subject. 

This is why we are here, to help people, and I do not think we are 
going to be faced with that situation. After all, when the applicants 
for civil service jobs filled out that application, the 1.71 form, they 
applied for work, and this is what they should be doing. 

Mr. Mookhead. My own feeling is that we have got to give the Com- 
mission some sort oi guidance. My own choice would be for the low- 
est possible fee, even below cost. That would be sufficient to eliminate 
frivolous requests. 

Mr. Horton? 

Mr. Hobton. Mr. Chairman, thank you. I would like to congratulate 
Mr. Hanrahan for his veiy constructive suggestion. I think it is a very 
important matter, and it would indicate from his statement and the 
materia] that he has furnished us here that he and his staff have done 
a lot of research work on this important problem. And I think it is a 
very important contribution to the work of the subcommittee. 

I do not have any specific questions but do believe that this is some- 
thing that the subcommittee should take under consideration. I would 
hope that something like this recommendation could be included in the 
bill. I think you have indicated, Bob, in your conversations with me, 
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and also your testimony here today that there is a great deal of variance 
in fees and it ought to, as you have indicated, and as the chairman has 
indicated, it ought to be made easier for people to get this type of in- 
formation. I would tend to agree with the chairman that there ought 
to be some type of a fee so that you could discourage persons from mak- 
ing frivolous requests. But I do not think the requester ought to pay 
the full shot under all circumstances because some of this information 
can get to be quite expensive, but taxpayers should not have to pay for 
frivolous requests. 

Mr. Hanrahan. No, I would agree on a basic, minimum on the fee 
charge. 

Mr. Horton. I would think that it should be a rather reasonable fee, 
and not one to necessarily compensate the Government for every penny 
that is involved in the production of and furnishing of this type of in- 
formation. I think it is a very valuable contribution that you have made 
to the subcommittee here, and I know you have done a lot of work on 
it personally, and indicated your concern about this at a very early 
stage. As a matter of fact, at the time I was introducing the bill. 

Mr. Mooriiead. Would the gentleman yield for just a moment? 

Mr. Horton. Yes. 

Mr. Mooriiead. We might provide that the Commission could waive 
fees in individual cases where there is merit, but where no funds are 
available. 

Ms. Abzug? 

Ms. Abzug. No questions. 

Mr. Mooriiead. Well, thank you very much, Mr. Hanrahan. This, I 
think, has been a most productive discussion that we have had here. 

You have stimulated a lot of thinking on the part of the subcommittee 
members for which we are deeply grateful. 

Mr. Hanrahan. Thank you. And I welcome the opportunity to ap- 
pear here, and hopefully when we convene as a full committee w T e 
may incorporate this amendment as a part of the new revision of the 
Freedom of Information Act, because I think that as I have men- 
tioned in my testimony, as a new media man just mentioned to me, 
is this going to make information more accessible to the public, and 
stop these bureaucrats from preventing information from being ac- 
cessible, I should say, to a legitimate citizen that is making a legiti- 
mate request. And I deeply appreciate your hearing me out this 
morning. 

Thank you. 

Mr. Moorhead. Thank you. 

Mr. Phillips. I would like to make one observation for the record, 

Mr. Chairman, if I might, on the question of fees. Of course, this 
matter came up in our hearings last year on a number of occasions. 

The Administrative Conference of the United States has also looked 
at fee schedules of various agencies — the table that you have put in the 
record, Mr. Hanrahan. Subsequently last year, the Office of Manage- 
ment and Budget was asked both by the subcommittee and the Admin- 
istrative Conference to review the fee schedules that were being chargd 
by various agencies and departments under the Freedom of Informa- 
tion Act, both for copying and searching of records. OMB later issued 
a statement to various departments and agencies suggesting that they 
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charge the minimum fees necessary to cover costs. That has resulted 
in a few cases of some reduction in both copying and search fees. 

However, OMB stopped short of doing what the subcommittee had 
hoped that they would do ; that is, to set some minimum uniformity 
of costs among the various departments and agenda for both copying 
and searching. The situation is a little bit better now, I think, than 
it was 2 years ago, but not very much better. Perhaps the only way 
that this can be accomplished is through some mechanism such as you 
suggest, or a change of policy on the part of OMB to enforce more 
their very lukewarm policy statement that there should be a lower 
minimum in each case. Certainly this is, as we have found in our 
hearings, a very essential part of the problem. 

Mr. Han rah an. I know, I would certainly agree with that, Mr. 

Phillips, that we definitely establish some type of uniformity or stand- 
ardization of these fees. I think that is the guts of this whole issue. 

Mr. Phillips. Thank you, Mr. Chairman. 

Mr. Moorhead. Thank you again, Mr. Hanrahan. 

Mr. Hanrahan. Thank you. 

Mr. Moorhead. The subcommittee will meet again on the freedom 
of information legislation tomorrow morning at 10 a.m., in room 2154. 

We will have witnesses from the Department of Justice and the De- 
partment of Defense and one outside witness. 

The subcommittee will now adjourn until 10 o’clock tomorrow. 

[Whereupon, at 11 :20 a.m , the subcommittee adjourned, to re- 
convene at 10 a.m., Tuesday, May 8, 1973.] 
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THE FREEDOM OF INFORMATION ACT 


TUESDAY, MAY -8, 1973 

House of Representatives, 

Foreign Operations and 
Government Information Subcommittee 
of the Committee on Government Operations, 

Washington, D.O. 

The subcommittee met, pursuant to recess, at 10 :10 a.m., in room 
2154, Rayburn House Office Building, Hon. William S. Moorhead 
(chairman of the subcommittee) presiding. 

Present: Representatives William S. Moorhead, Bill Alexander, 
Bella S. Abzug, James V. Stanton, Paul N. McCloskey, and Gilbert 
Gude. 

Also present: William G. Phillips, staff director; Norman G. Corn- 
ish, deputy staff director; L. James Kronfeld, counsel; and William 
H. Copenhaver, minority professional staff, Committee on Govern- 
ment Operations. , . 

Mr. Moorhead. The Subcommittee on Foreign Operations and Gov- 
ernment Information will please come to order. 

For nearly 20 years this subcommittee has concentrated on one of the 
basic problems of our democratic society — the problem of public ac- 
cess to Government information. Any. society is truly democratic to 
the extent that all members of the society participate in its Govern- 
ment, and this subcommittee’s long-term goal has been to convince the 
huge and growing executive branch of the Federal Government that 
it is proper — in fact, absolutely necessary— to pull aside the paper 
curtain of secrecy between the public and their government. 

The 1966 freedom of information law was a giant step in that direc- 
tion, but months of hearings with scores of witnesses last year proved 
that the executive branch often ignored both the spirit and the letter 
of that law. As one result of the House Government Operations Com- 
mittee’s unanimous report on this subcommittee’s hearings, most Fed- 
eral agencies agreed to make major changes in their administration of 
the freedom ot information law. 

Another result was a clear recognition that substantial legislation 
changes must be made before the law can become the freedom of in- 
formation weapon that the public, the press, and the Congress need 
in their continuing battle against unnecessary executive secrecy. 

I hope that the executive branch will approach this legislative prob- 
lem in the same spirit of cooperation in which they are considering 
the committee’s recommendations to solve administrative problems 
under the freedom of information law. I might interject that I think 
the Justice Department has done an excellent job in devising regula- 
tions in this area. That hope impelled me to ask President Richard M. 

(97) 
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Nixon to designate the executive branch witness who would present 
the Nixon administration position on the legislation before us. 

In response to my request, Assistant Attorney General Robert Dixon 
was selected to present the administration’s position As head of the 
Office o:E Legal Counsel in the Department of Justice. Mr. Dixon is in 
an excellent position to help us work out effective legislation, for his 
office has been responsible for the guidance of all other agencies in 
their handling of the legal problems which have come up (Turing the 
nearly (> years the freedom of information law has been operating. 

President Nixon has personally considered the need for improve- 
ments in the freedom of information law and commented on the “many 
constructive recommendations” in the committee report on the law. 
Just before last year’s election, the President said in a letter to Robert 
Fichenberg of the American Society of Newspaper Editors: 

I fully support all efforts designed to improve the administration and execution 
of the terms, policies, and objectives of this important statute. If, after careful 
consideration, the Department of Justice determines that char ges in the language 
of the act would be advisable, I would support such legislative revisions. 

I will insert all this correspondence in the hearing record at the 
conclusion of these opening r ema rks. . 

The subcommittee opens its hearings today with testimony from 
Assistant Attorney General Dixon, the administration representative, 
who will explain what careful consideration has been given to legisla- 
tion to improve the terms, policies, and objectives of the freedom of 

information law. _ „ „ ^ i 

Later this morning we will hear from Prof. Thomas M. Franck, 
director of the Center for International Studies at New York Uni- 
versity, who will comment on the flow of information in the field ox 
national defense and foreign policy. This afternoon, we will hear from 
the Department of Defense, represented by General Counsel J . T red 
Buzhardt and Assistant Secretary of Defense Jerry Friodheim. 

[The communications between President Nixon and Mr. Robert 
Fichenberg follow :] 

American Society of Newspaper Editors, 

Freedom of Information Committee, 

Albany , A T .Y., September 14* 1972. 


President Richard M. Nixon, 

The White Eome , 

Washington , D.C. 

Dear Mr. President : As a candidate for the most important governmental 
job in cur democratic society, I know you are committed to the ideal of a fully- 
informed public and Congress and I know you have given thought to action which 

can make this ideal a reality. ... . 

The American Society of Newspaper Editors is deeply concerned abouc the 
information problems which face our society and solicits your comments on 
some of those problems. Will you please provide answers to the following 

questions ^ sup p 0 rt legislation which would permit newsmen to protect the 
identity of their sources unless the defendant in a libel suit bases his defense 
upon the source of allegedly defamatory information or unless a federal district 
court finds clear and convincing evidence that the newsman has information 
relevant to a specific law violation, that there is no other means of obtaining the 
necessary information and thai: there is a compelling and overriding national 

Interest in divulging the information? , „ . „ „ 

2 Would vou restrict the use of executive power to withhold information from 
the Congress to a presidential prerogative, exercised by the president, personally, 
in each specific case? 
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3. Would you support legislation granting statutory authority for the system 
of classifying information to protect national defense and foreign policy and 
providing specific penalties for misuse of the system by either under-protecting 
or over-protecting such information? 

4. Would you support legislative or administrative improvements in the Free- 
dom of Information Act (5 U.S.C. 552) designed to prevent delays in handling 
requests for access to public records, to tighten the language on access to public 
records reflecting court decisions and to provide for government payment of court 
costs and reasonable attorney’s fees in cases under the Freedom of Informa- 
tion Act which the government loses? 

I would appreciate your early reply. 

Sincerely, _ 

Robert G. Fichenbero, 

Chairman. 


The White House, 
Washington, November 1972. 

Mr. Robert Fiohenberg, 

Chairman , Freedom of Information Committee , American Society of Newspaper 
Editors , Knickerbocker News, Albany , N.Y. 

Dear Mr. Fiohenberg : I wish to thank you for this opportunity to express my 
views on questions which the American Society of Newspaper Editors has sub- 
mitted in regard to governmental information policies. 

Your first question asks about my position on the legislation sponsored by the 
Joint Media Committee, which is designed to create a qualified testimonial priv- 
ilege for newsmen in the Federal courts. I am aware that many in the news 
media are concerned about the Supreme Court’s recent holding that newsmen are 
not constitutionally protected from being required to appear and testify before 
the State and Federal grand juries. In a broader sense, however, I am also im- 
pressed that for almost 200 years the press and the government have managed to 
maintain a proper balance between the encouragement of a free and vigorous 
press and the fair administration of justice, all without the need to resort to 
Federal legislation. 

In 1970, in response to a growing concern of the news media, the Attorney 
General issued "Guidelines for Subpoenas to the News Media". These guidelines 
require careful consideration of the individual situation by the Federal prosecu- 
tor, extensive negotiation with the newsman and his organization and, if these 
fail, a request for issuance of a subpoena only after express authorization by the 
Attorney General. The policy expressly established by the guidelines is that the 
Department of Justice does not consider the press “an investigative arm of the 
government." During the two years in which the guidelines have been in opera- 
tion, they have apparently been successful, since requests for subpoenas have 
been authorized on only 13 occasions and 11 of these involved newsmen who, 
though willing to testify or produce documents, preferred to follow the formal 
procedure of the issuance of a subpoena. The Attorney General has authorized 
subpoenas in only two instances in which negotiations with newsmen proved 
unsuccessful. 

Before moving forward with legislation in this field, I would hope the Congress 
would face up to the legal difficulties in defining a qualified privilege and the 
problems inherent in the administration and exercise of such a privilege. I 
would also suggest that the merits of enacting such laws must be carefully 
weighed against the dangers inherent in establishing a precedent for Federal 
legislation in this sensitive area. For these reasons, while I would not oppose the 
legislation sponsored by the Joint Media Committee, I think that the system 
established by the Attorney General’s guidelines is preferable to Federal legisla- 
tion at this time. 

If a State does not have similar successful guidelines, I believe it is advan- 
tageous to all concerned that a "shield” law be enacted to fill this void. My sup- 
port for such a law in the absence of effective guidelines is based upon the 
acknowledged need for reporters to shield their sources in most cases. Let me 
also reemphasize in this respect my firm commitment to the preservation of the 
principle of a free and vigorous press. 

Should it ever become apparent that the Federal guidelines fail to maintain 
a proper balance between the newsman’s privileges and his responsibilities of citi- 
zenship, then I would certainly be willing to reconsider my position on the need 
for Federal legislation. 
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In response to your second question, as to whether I would restrict the use of 
executive power to withhold information from the Congress to a prerogative 
which must be exercised personally by the President, I call your attention to 
my memorandum of March 24, 1609, to the heads of executive departments and 
agencies, which imposes this very restriction on the use of this authority. The 
memorandum explains that “the policy of this Administration is to comply to 
the fullest extent possible with Congressional requests for information.” In 
furtherance of our policy, this memorandum directs that Executive Privilege 
will be invoked only in the most compelling circumstances and after a rigorous 
inquiry into the actual need for its exercise, and that there will be no exercise of 
the privilege without the President’s specific personal approval. 

Your third question asks if I would support legislation granting statutory 
authority for the system of classifying information to protect national defense 
and foreign policy and providing specific penalties for misuse of the system. On 
March 8, 1972, as you know, I issued Executive Order 11652, which deals with 
classification, downgrading, declassification and safeguarding of national secu- 
rity information. This Executive order is the culmination of more than a year of 
intensive staff review and represents the first major overhaul in the classifica- 
tion system in almost 20 years. 

The new order has three purposes: (1) to reduce the amount; of information 
which is classified and to provide better protection for such information ; (55) to 
accelerate the schedules for automatic downgrading and declassification of 
classified documents ; and (3) to establish an Interagency Classification Review 
Committee to monitor the implementation of the new Executive order. Under this 
new system, the number of persons in the government who may classify docu- 
ments has been substantially reduced, including a reduction of 77 percent in those 
that may designate documents as top secret. A National Security Council Direc- 
tive Implementing the order further provides that administrative sanctions shall 
be applied for abuse of the classification system. In view of the progressive and 
comprehensive procedures established by the order and directive, I see no need 
for legislation on this subject at present. 

You last question requests my opinion on the advisability of legislative or ad- 
ministrative Improvements in the Freedom of Information Act which would be 
designed to (1) prevent delays in handling requests for access to public records; 

(2) tighten the language on access to public records reflecting court decisions 
and (8) provide for governmental payment of court costs and reasonable attor- 
neys’ fees in cases under the Freedom of Information Act in which the govern- 
ment does not prevail. 

During the five years of its existence, the Freedom of Information Act has 
resulted in considerable progress toward the goal of permitting the maximum 
public availability of governmental information consistent with the needs of 
national security, individual privacy, law enforcement, and the other factors 
which the act itself recognizes, I have been a strong supporter of the Freedom 
of Information Act and have directed all members of this administration to ob- 
serve and implement the spirit as well as letter of the act. 33owever, because of 
the great variety and complexity of governmental records, the act has not always 
proved easy to administer. 

From the experience of these past five years, it is evident that there are some 
problems inherent in the act and in the procedures used for its administration. 

Last year, the Administrative Conference of the United States, after a compre- 
hensive study of the implementation of the act, presented recommendations for 
the correction of certain of these procedural problems, including improvements 
designed to prevent delays in handling requests for documents. These proposals 
have been under study by the departments and agencies and some have already 
been adopted. Additionally, in September the Committee on Government Opera- 
tions of the House of Representatives issued a report on the administration of 
the Act that also contained many constructive recommendations. The Depart- 
ment of Justice is now studying these suggestions as well as considering the best 
methods of implementing administrative improvements. 

I fully support all efforts designed to improve the administration and execu- 
tion of the terms, policies, and objectives of this important statute. If, after care- 
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ful consideration, the Department of Justice determines that changes in the 
language of the act would be advisable, I would support such legislative revisions. 
However, until all efforts to improve the implementation of the act have been 
tried, I would be opposed to the award of attorneys’ fees at the taxpayers’ ex- 
pense, since this might encourage the filing of lawsuits in disputes that could 
be otherwise resolved without burdening the courts. 

Finally, I wish to take this opportunity to reiterate my firm commitment to 
the principle of a fully informed public in our open and democratic society. Dur- 
ing the past four years, this Administration has given positive emphasis and 
taken new initiatives to provide the American people with information concern- 
ing their government. We feel that the establishment of the Office of the Director 
of Communications for the Executive Branch has significantly enhanced this 
effort. In addition, the major reforms in classification procedures and the empha- 
sis on successful implementation of the Freedom of Information Act are con- 
tributing to achieving our goal of permitting the greatest possible public dis- 
closure. You may be sure that if re-elected, I will continue to commit the full 
force of my office to meeting this goal. 

Sincerely, 

Richard Nixon. 


Mr. Moorhead. Mr. Dixon, you may proceed. 

I might say that I have read your testimony, and I am reminded 
of the story that when a diplomat says “yes,” he means “maybe,” and 
when he says “maybe” he means “no,” and when he says “no,” he is 
no diplomat. You vary somewhere between “yes” and “maybe” in your 
testimony. You qualify as a diplomat but just barely, sir. 


STATEMENT OF ROBERT G. DIXON, JR., ASSISTANT ATTORNEY 
GENERAL, OFFICE OF LEGAL COUNSEL, DEPARTMENT OF JUS- 
TICE; ACCOMPANIED BY ROBERT SALOSCHIN, OFFICE OF LEGAL 
COUNSEL 


Mr. Dixon. Thank you, Mr. Chairman. I am pleased to be here this 
morning. I have with me, on my left, Mr. Robert Saloschin from the 
Office of Legal Counsel who is our staff member primarily in charge 
of administering the Freedom of Information Act for the Department 
and for giving advice throughout the Government. I might say that 
I have no more dedicated, more competent person on my staff in re- 
gards to the very important mission of this act. 

Mr. Chairman, I appreciate your opening remarks, and I realize 
that our posture here is a little bit like the posture of a husband who 
might say to his wife : “Dear, we have been together for a good many 
years and we will stay together for a good many years, but, today, 
sweetie, I do not like your hairstyle or your general demeanor.” But if 
that is the case, so be it, and we will do the best we can. We must stay 
together and work together in this field. 

I will present my statement in a somewhat condensed fashion in 
deference to the committee’s time. I would appreciate it being printed 
in full, although I will condense it as I go through. 

Mr. Moorhead. Without objection, the full statement will be made 
a part of the record. 

[Mr. Dixon’s prepared statement follows :~| 
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Prepared Statement of Robert G. Dixon, Jr., Assistant 
Attorney General, Office of Legal Counsel, Depart- 
ment of' Justice 

Dear Mr. Chairman: 

We appreciate the opportunity to appear before your 
Committee and discuss H.R. 5425 and H.R. 4960, bills con- 
taining several proposed amendments to the Freedom of 
Information Act. I will discuss H.R. 5425 both generally 
and specifically, then add some comments on H.R. 4960, and 
finally offer a few ideas on how we might work together to 
advance the general objectives of the Freedom of Informa- 
tion Act. 

Before discussing the bills, let me emphasize our basic 
approach to this subject. The Freedom of Information Act 
[ applicable to the executive branch but not to the other two 
branches] is a basic commitment to the maximum feasible 
access by private persons to the internal details of admin- 
istration, with no need to disclose the private interest 
prompting the request. It is a major effort to open many 
aspects of government. It is a real challenge to administer 
the Act well, and to accommodate the competing interests 
involved. Regarding most requests by scholars we have little 
problem,. Regarding requests for information given to the 
Government in confidence, or which involve law enforcement- 
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type files, we have more problems. 

As to our part in making the Act work, let me reiterate 
a statement by my predecessor, Ralph Erickson, when he 
appeared before you last year on March 10th to discuss the 
work of the Justice Department and of our Freedom of Infor- 
mation Committee. He said, "We are continually striving 
to improve our efforts in this important field of law and 
government, but we also feel that on the whole we are doing 
a reasonable job . . . considering the magnitude and complexity 
of the challenges which face us. n 

Since then, we have taken several further steps to 
improve performance in this field. 

These steps were over and above our regular 
freedom of information workload of processing 
requests, handling litigation, and counselling 
other agencies. 

(1) We have prepared a 19-page analysis and program 

outline for improved administration in this field. 

This is set forth in a letter with attachments 
sent to you on December 27, 1972. This was 
in response to your ten recommendations for 
improved administration of the Act, contained 
in your landmark report of last September 20th. 

(2) We have issued and published in the Federal Register 
of February 1^, 1973 a sweeping revision of our own 
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regulations under the Act., to improve and expedite the 

processing of requests for Justice Department records. 

After an adequate test period to see how these new procedures 

are working, we plan to encourage other agencies to consider 

adopting generally similar changes. 

(3) We prepared and conducted a concentrated and 

comprehensive seminar on the proper handling of Freedom of 

Information requests for over 50 officials from all parts 

of the Justice Department, 

This was held on March 1, 1973, the day our 
revised regulations went into effect, and was 
keynoted by a message from the Attorney Gen- 
eral. As we informed you in our letter of 
March 19th, this training program was well 
received, and we hope to build on this experi- 
ence in helping other agencies to provide 
better freedom of information training for 
their personnel to the extent our .own resources 
permit . 

X. 

Let me turn to some general comments on H.&. 5425. 

We are of course sympathetic to what' we take to be the two 
main purposes of the bill, namely, to make the Act as clear 
as possible, and to make government records even more 
quickly and fully available than at present. We recognize 
the Act is not perfect. We fear, however, that these 
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amendments would introduce new uncertainties, bearing in mind 
the incredibly vast and varied aggregations of records 
covered by the Act, and the inevitable need for some flexi- 
bility and judgment. 

We share the concerns of those who feel that the admin- 
istration of the Act is not perfect either. Our own con- 
siderable experience in screening contemplated denials of 
access by other agencies, plus our work in handling appeals 
from denials within our own Department, support our belief 
that access should sometimes be more speedy and extensive 
than some officials are inclined to grant. At the same time, 
I should note that the overall government practice is not 
nearly as restrictive as it may appear to some critics, that 
there are reasonable explanations for much of the restric- 
tiveness that does exist, that no agency can operate in a 
goldfish bowl very effectively, and that' steady progress is 
being made toward better access, due in part to the efforts 
of your Committee and, we like to believe, of our Depart- 
ment as well. Our goal is continued progress in improving 
the administration of the Act and responding as speedily 
as possible to the increasingly broad and searching requests 
for all of the records of the executive branch. 

- 4 - 
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Despite the laudable general purposes of H.R. 5425, we 
are compelled to oppose its provisions strongly. Before 
discussing them in detail, let me summarize the overall 
reasons for our opposition. In our view, with some possible 
exceptions, the proposed amendments contained In the bill 

(a) would lead to increased costs and administrative burdens 
for government agencies without corresponding public benefits, 

(b) would create new uncertainties to confuse requesters, 
agency officials and the courts, (c) would actually tend to 
reduce the flow of information to the public--unnecessarily , 
and (d) would undermine personal privacy and the effective 
implementation of numerous laws and programs which Congress 
over the years has enacted, and which must be faithfully 
executed by the executive branch If our system of government 
is to serve the nation and its people well. 

I will now discuss the specific amendments to the Act 
which H.R. 5425 proposes, taking up first Section 1 of the 
bill. 

II. 

1. Section 1(a) of H.R. 5425 would amend the indexing 
provision in subsection (a) (2) of the Freedom of Information 

.. 5 . 
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Act. This provision currently requires that there be 
indexes to the several types of material covered in sub- 
section (a)(2), which are basically materials that may be 
used as precedents for agency action. Under the present 
Act these indexes must be available for public inspection 
and copying, but the proposed amendment would go further 
and compel all agencies to publish and distribute such 
indexes. 

There may be nothing wrong with this amendment in 
theory--some agencies already publish certain indexes--but 
in practice and as a government -wide requirement it would 
be confusing, costly, and essentially unnecessary. 

There is considerable reason for uncertainty 
about the actual scope or coverage of the present 
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indexing requirement, and this uncertainty would 
become a real problem under the amendment. There 
is seldom a practical problem today unless an 
agency or a citizen needs an index which may be 
within the meaning of subsection (a)(2) and the 
index is not available. But the proposal to compel 
publication of all indexes which exist or should 
exist under subsection (a)(2) would require the 
immediate resolution of these uncertainties and 
would often require it in a vacuum, i.e. when 
few if any persons are interested in using a par- 
ticular index. 

Published indexes would rarely be best sellers. 
The Immigration Service maintains an indeix in Its 
various public reading rooms , and personnel in 
charge of those rooms report that members of the 
public virtually never use the available indexes. 

The considerable expense of preparing for pub- 
lication, publishing, and keeping current indexes 
that are not oriented to a demonstrated public 
need would be largely wasted. Even where indexes 
meet a need, like the card catalogue in our law 
library, it is not clear that the expense of pub- 
lishing would be warranted. And indexes that 
have been developed by specialists for their own 
use may be largely incomprehensible if published,. 

It would sometimes be more practical, economical,’ 
and satisfactory to the outside person seeking 
information to give him direct personal assistance 
that fits his existing knowledge and Interest, 
rather than to tell him to go buy an index that 
may not help. To make published Indexes helpful, 
they may sometimes 'have*, to be completely reorganized, 
or agencies will have t:o write explanatory literature 
which hopefully will make the Index useful to an un- 
known spectrum of readers . 

Indexes, after all, are principally devices 
for Locating other materials. The present Act, 
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besides making the indexes available to requesters, 
imposes an obligation on agencies to search their 
records upon request. A major obstacle to locating 
requested records is the availability of sufficient 
time of qualified agency staff. Publishing indexes 
would rarely help overcome this obstacle, and the 
obstacle might be aggravated if staff needed for 
searches must be assigned to preparing, revising and 
updating indexes for publication. 

We conclude that this amendment should not be adopted 
on a government-wide basis until all affected agencies have 
had an opportunity to determine its probable impact on their 
staffs and budgets in relation to estimated public benefits, 
and until consideration has been given to possible alternative 
devices which may be more effective, simpler to use, more 
easily kept up-to-date, and less costly. 

2. Section 1(b) of H.R., 5425 would amend Subsection (a)(3) 
of the Act so that requests for records ’would no. longer have 
to be "for identifiable records", requiring instead that a 
request for records "reasonably describes such records". 

This well-intentioned amendment is UanecesBary , 

and it might lead to confusion as well.as to unwarranted 

withholding of requested records. 

The proposed language would enable unsympathetic 
officials, to reject requests which would have to be 
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processed today, on the new ground that the requests 
are not reasonably descriptive. This amendment could 
also subject agencies to severe harassment, as where 
a requester gave a description of Patent Office 
records he wanted that was adequate to find them, 
but his request was for about 5 million records 
scattered through over 3 million files. The court, 
appareiitly unable to accept something so unreason- 
able, held the request was not for "identifiable 
records” . 

The problems of identifying and describing 
records will never be completely eliminated, but 
they have been carefully studied by the Administra- 
tive Conference of the United States, the justice 
Department, and the courts. Under the influence 
of these various bodies, agency practices are im- 
proving greatly in this area, and further legislation 
is not needed at this time. 

3. Section 1(c) of H.R. 5425 wt>uld amend the Act by imposing 
time limits of 10 working days for an agency to determine 
whether to comply with any request, and 20 working days to 
decide an appeal from any denial. We strongly oppose this 
amendment . 

The Act now requires that agencies make records "promptly" 
available. While promptness is a relative term, there is no 
doubt that most courts will treat an unreasonable delay by 
an agency in processing a request as a basis for mandamus 
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requiring the agency to reach a decision. All our experience 
leads us to believe that,, while fixed time periods may be 
useful in achieving greater speed when used as norms or 
goals, what constitutes unreasonable 'delay varies with the 
circumstances of each case and can only be determined on a 
case-by-case basis. 

We recognize that there is considerable room for 
improvement in many agencies including bur own in the 
speed with which requests under the Act are processed. 

This may be partly due to the fact that no money has ever 
been appropriated to any agency to administer the extra work 
which the Act involves. Yet we have affirmatively tried to 
move in the direction of quicker processing, without sacrificing 
quality, and without undermining the ultimate legislative 
objective of greater disclosure. For example, we supported 
the Administrative Conference guidelines, from which the 10 
and 20-day time limits in the bill originated, although only 
as a desirable goal for agency administration of the Act. We 
would like to see requests acted upon even more quickly than 


Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2 



Approved For Release 2000/09/1 4U2CIA-RDP75B00380R000600070001 -2 


these 10 and 20-day limits whenever this can be done consist- 
ently with agency resources, other responsibilities, and 
processing quality. In our own department we have encouraged 
the press to contact our Office of Public Information for 
expedited and informal service, recognizing the need of the 
press for specially prompt service. And, as you know, we 
have recently issued an experimental revision of our own 
departmental regulations to include 10 and 20-day time limits. 

It therefore may seem ironic on first blush that we so 
vigorously oppose the 10 and 20-day limit provisions set forth 
in section 1(c) of the bill and any similar legislative amend- 
ments. But we believe this amendment is far toe rigid for 
permanent end government -wide application, just as would be, 
for example, a requirement that Congress come to a record 
vote within a specified number of days on all reported bills* 
or Administration bills. The section is quite unrealistic 

from the standpoints of the complexity of the problems 
which requests may present: and the complexity of the 
governmental organizations which are concerned with such 
problems, and it is likely to be counter-productive of 

the general purpose of maximizing disclosure, by discouraging 
the careful and sympathetic processing of requests. The 
amendment probably would encourage hasty initiaL decisions 
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to deny, would mean an increase in unnecessary administra- 
tive appeals, would also mean that appeals would be denied 
more frequently, would lead to more unnecessary litigation, 
and would in general reverse the substantial progress now 
utiderway . 

Such an amendment would also make it difficult to en- 
courage a more positive and understanding attitude in ad- 
ministering the Act by those whose primary responsibilities 
are to agency programs and missions. The amendment would 
tend to divert the attention of both requesters and agency 
personnel from the main issue of whether the requested 
records are to be made available to the collateral question 
of time, e.g. , how we can get a request disposed of quickly 
if not correctly. It would tend to erode the credibility 
of federal legislation in the eyes of the public, because in 
many instances agency personnel might disregard the legis- 
lative time limits on the not unreasonable assumption that 
the requester is less interested in a negative answer within 
the specified period than in getting the information he seeks, 
even if it takes a little longer. It would be very difficult 
to enforce. 
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The time limits in our new Justice Department regula- 
tions will hopefully serve as a model for other agencies 
to adopt more or less similar time limits in their own 
regulations, but as I shall demonstrate, these time limits 
do not serve as a justification for a legislative proposal 
like Section 1(c) of the bill. First, our time limits apply 
only to Justice Department records, not to the records of all 
other agencies. There are great differences among the 
agencies in subject matter, responsibilities, documentation, 
organizational structures, and relationships with other 
organizations both at home and abroad. Also, some of these 
agencies do not have a great deal of in-house, in-depth 
experience or expertise in applying freedom of information 
principles to requests for their own records, yet they en- 
counter problems that are difficult even for those with 
extensive experience. Second, our regulations do not apply 
to all parts of even our own department. In adopting them 
we recognized the valid objections of the Immigration Ser- 
vice, which properly pointed out that the time limits would 
be unworkable for them. 

- 13 - 
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They said: f \ * .We are a field organization. 

Authority to grant routine requests is delegated ...to... 57 
... offices, but, with a view to a uniform liberal 
policy of disclosure, authority to deriy any re- 
quest is reserved to the Commissioner himself. 

The Service handles an immense volume of requests. 

In Fiscal Year 1972 receipt of formal requests for 
records averaged 7500 monthly . Most requests 
concern records contained in A files, each of which 
relates to one person. There are 6,297,000 active 
A files, each of which is theoretically in the 
custody of the field office which has jurisdiction 
over the alien 1 s place of residence, but which 
in actuality may be somewhere else for any of 
several reasons. There are also 5,938,000 inactive 
A files, distributed among 10 Federal Records Centers. 

The logistics and practicalities of handling those 
applications and requests frequently entail unavoid- 
able delays. The subjects of the files often move 
from one immigration district to another and their 
files follow them. Because of this circumstance, and 
inaccuracies in the basic information furnished by the 
requester, it may take some time to locate and obtain 
the file. In consideration of these facts, the Jus- 
tice Department at the same time that it was adopting 
a 10 day rule for requests addressed to the Department 
generally, authorized the Service exceptionally to 
adopt a 30 day time limit rule. All things con- 
sidered, the Service record for promptness in re- 
sponding to requests is good; enactment of section 
1(c), far from improving that record, would be in- 
jurious to the efficient and prudent operation of 
the program. 11 

We have little reason to believe that the Service is unique 

t ’ 

among government organizations in this respect. Similar 
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examples can probably be found within the Defense estab- 
lishment, the Postal Service, the Departments of Trans- 
portation and of Health, Education, and Welfare, the 
Veterans Administration, or any other agency with a large 
field establishment, a complex structure, or responsibili- 
ties that require careful coordination outside of an immedi- 
ate office or headquarters. 

Thirdly, even if one could identify and exclude from 
the proposed amendment the parts of the government like 
the Immigration Service that cannot reasonably meet such time 
limits, it would still be necessary to provide, as both 
the Administrative Conference guidelines and the Justice 
Department regulations do, for circumstances in which it is ; 

not practicable to process the request within the specified 
period. Our revised regulations follow the Administrative 
Conference* in specifying six reasons for extensions of time. 

% Even these reasons are not always sufficient because they 
take no account of the unavailability of personnel through 
illness, death, or resignation, or delays caused by sudden 
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or sizeable increases in priority workload within the pri- 
mary agency mission, in circumstances which cannot be pre- 
dicted or controlled. In many agencies, especially in our own 
Office, there are certain times when personnel must either 
work on a particular freedom of information request or on 
other matters of high priority, including requests that come 
from Congress or the White House. 

Letme put this point in a different way, 
because in our view it is vital to the quality 
of government. In the overall context of agency 
operations, to impose a strict time limit on a 
particular function elevates that function to a 
higher priority than others, no matter how vital 
they may be. For example, do we really want FBI 
personnel to process every request within pre- 
scribed time limits when their attention Is needed 
for such things as a rash of airline hi-jackings, 
bombings of public buildings, or other emergencies? 

Should personnel of the Atomic Energy Commission 
be required to sidetrack or speed through work 
designed to perfect nuclear power plants to meet 
the energy crisis in ways that are environmentally 
and economically acceptable? Must FAA personnel pro- 
cess such requests within prescribed time limits 
when they have work requiring attention that may 
help prevent the crash of airliners? Should Postal 
Service personnel process these requests within 
prescribed time limits while deferring pressing 
problems affecting efficient and economical mail 
service? Are personnel of our Department and the 
Customs Service who are trying to stem the im- 
portation and distribution of heroin to be required 
to suspend this wprk.when the calendar says they must 
process a request for access to records within the 
prescribed time limit? These are not rhetorical 
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questions. The requests which come in under the 
Act sometimes encompass thousands of records, and 
even those which seek a few records may require 
serious and time-consuming attention. 

There is a fourth reason why this amendment is not 

justified by the time limits in our new Justice Department 

regulations. Although we are proud of these regulations 

and will strive to live up to them as nearly as we can, 

consistently with our resources and other responsibilities, 

I must tell you that after ;wo months of experience under 

these regulations we are finding that we were over-eager and 

under-sophisticated. The regulations may be misleading, by 

holding out an expectation of more speed than we can, or 

should, consistently achieve. 

On appeals that seemed to present simple questions, we 
have had to consult other organizations and even foreign 
governments and extend the time.. We do not propose, just to 
adhere to our 10 or 20-day periods, to deny requests that 
might with more study and effort be granted in whole or part. 
We take the Freedom of Information Act too seriously to 
engage in such a numbers game. Therefore, after a few 
months experience under our new regulations, we expect to 
make some adjustments in the time limit provisions, although 

- 17 
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we do not contemplate the elimination of goals stated in 
terms of time periods. But if these limits were embodied in 
a statute, we would lose our ability to adjust and perfect 
them in the lj.ght of experience and our overall responsi- 
bilities and resources. 

In making these observations we are aware that the 
10-day limit proposed in Section 1(c) merely requires that 
a decision be made within 10 days, not that the records be 
actually delivered to the requester within that period. 

But this feature is of little help, because it is usually 
impossible or unwise to process a request until the requested 
records have been retrieved and examined. Any one with much 
experience in administering this Act will soon discover that 
the mere characterization of records in a letter of request, 
or for that matter in an index, a title, or other characteri- 
zation, is sometimes not a reliable guide to the actual 
contents, legal status, or policy aspects of the records. 
Anyone deciding on a request under the Act must understand 
the Act, understand the agency activities for which the 
records are maintained, and know what is in the records, 
and if in doubt he must take the time to find out. 
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4. Section 1(d) of H,R. 5425 would impose an automatic 
requirement in any suit under the Act for an in camera 
inspection by the court, and if the records were withheld 
under the 1st exemption the court would further be directed 
to decide whether disclosure would injure foreign relations 
or national defense. Under the Act today, as construed by 
the Supreme Court in the Mink case, 1/ courts in appropriate 
circuits tances may conduct an ^in camera inspection, except in 
a very small percentage of suits under the Act where the 
records have been classified, under Executive Order to protect 
national security. 

In c amera inspection :Ls not a normal type of judicial 
procedure, and we vigorously oppose an automatic, across- 
the-board requirement for it.. First, we see no reason why 
Congress should overrule the Supreme Court's recent decision 
in this area. No argument has been advanced that the approach 
of that decision is unfair. Furthermore, there are numerous 
cases under the Act which courts have decided in favor of 
plaintiffs , in favor of the government, or partly in favor 

T7 ~E .F.A . v. Mink , U.S. , Jan 22, 1973. 
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of both sides, without any need to re$ort to in camera 
inspection. The normal, proper and economical way to 
decide such suits is upon sworn affidavits and, if necessary, 
supplemental affidavits, which of course are filed under 
penalties of perjury. If more is required, the court can 
take oral testimony and other evidence. But ui camera 
inspection is a procedure in which the court and one 
adversary see material that the other side does not. To 
encourage frequent use of this extraordinary practice will 
tend to undermine the fairness of the judicial process. 

Furthermore, in camera inspection may be completely 
irrelevant to the issues in a particular case, for example 
when the question whether or not the records sought are 
exempt turns on a dispute not on their contents but on the 
circumstances or purposes of their creation and subsequent 
handling. 

In addition, if the court must determine by inspection 
whether the records "or any part thereof’ shall be withheld, 
as the subsection states, a conscientious judge may feel 
compelled to spend at least a few moments on each page. 

Based upon experience with large requests, this may take 
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many months of a judge's time. Some documents should not; 
be subject to in camera inspection. Consider, for example, 
a memorandum from one of oar litigating divisions to the 
Solicitor General, withheld under the 5th exemption, which 
criticizes a district court decision, discusses the 
strengths and weaknesses of the government's position, arid 
frankly assesses the probable attitudes of various courts 
of appeal toward the type of case involved. The Government 
should not have to subject such a document tc the court for 
its inspection. 

There is a further provision in Section 1(d), concern- 
ing classified documents. This provision would routinely 
force the judge to subordinate an Executive Branch determination 
that a classified document was properly classified for defense 
or foreign policy reasons t:o the judge's personal opinion on 
such a question. This provision raises serious constitutional 
questions, since the actual conduct of defense and foreign 
affairs under the Constitution is entrusted to the President, 
and these responsibilities have always included the identifi- 
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cation and protection of information that constitutes "state 
secrets". Even if this were not so, the courts have generally 
and properly regarded themselves as poorly qualified to make 
such judgments . 2 j 

As is well known, even agency personnel who 
are intimately familar with various specialized 
and rapidly changing aspects of defense and foreign 
affairs are sometimes uncertain whether particular 
information should be classified, and are sometimes 
wrong whichever way they may decide. The government 
has recently set up improved declassification pro- 
cedures to deal with this situation. But it would be 
both unwise and unfair to our overburdened courts 
to transfer to them decisions involving matters of 
defense or foreign policy for which they have neither 
background nor responsibility, and which both the 
Constitution and common sense entrust to the Execu- 
tive Branch. 

5. Section 1(e) of H.R. 5425 would reduce the present 60- 
day period which the Government normally has to answer com- 
plaints against it in federal courts to 20 days for all suits 
under the Act. It would also provide for an award of attor- 
neys fees to the plaintiff in any such suit in which the 
government "has not prevailed", leaving it unclear what might 
happen in cases where the government prevails on part of the 
records in issue and does not prevail on the rest. 

27 United States v. Curtiss-Wright , 299 U.S. 304, 319-320 
(1936). 
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We oppose both features of this proposal. When a suit 
is filed under the Act, the local U. S. Attorney, who is 
often not as familiar with this field of law as if he were 
defending a tort or contract suit, must consult the Depart- 
ment of Justice, usually the Civil Division, already over- 
burdened by the rise of litigation. The Department in turn 
must consult the agency whose records are involved, and 
frequently that agency must coordinate internally among its 
headquarters components or its field offices, and sometimes 
also externally with other departments. The federal govern- 
ment is larger and more complex , and bears more crucial 
public interest responsibilities, than any other litigant. 

It needs more time to develop and check its positions, 
especially if they may affect agencies other than the one 
sued. And yet unlike a large corporation it cannot readily 
hire more lawyers to meet a sudden influx of litigation. 

A 20-day rule would increase the incidence of positions that 
would later be reformulated, causing unnecessary work for 
both sides and for the court, and providing ample illustrations 
of the adage that ’’haste makes waste”. 

The award of attorneys fees is particularly inappro- 
priate in a type of litigation which can be started by 
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anyone without the customary legal requirements of standing 
or interest or injury. Some lawyers might take turns in 
filing these suits for each other. In any event, the pro- 
posal would encourage increased litigation, rather than en- 
couraging efforts by requesters and agencies to adjust their 
differences whenever possible. We see no reason why there 
should be a departure in this area of law from the traditional 
rule, applied in every other field of Government litigation, 
that attorneys fees may not be recovered against the Govern- 
ment . 

Plaintiffs often :have less financial need for these pro- 
posed awards than in other types of litigation, because 
under the Act the burden of proof is shifted to the defendant, 
and because the expense of an evidentiary trial with oral 
testimony is rarely encountered. Finally, the successful 
plaintiff under the Act may not fit the familiar image of a 
noble and deserving champion of the public interest who comes 
into court under the Freedom of Information Act to vindicate 
the public's right to know and vanquish bureaucratic secrecy. 
Instead, the plaintiff may well be a businessman using the 
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Act to get information about his competitors' plans, practices, 
processes, capabilities and design concepts. Or he may be some- 
one seeking government- furnished raw material for commercial 
exploitation in a sensational book or in a mailing-list venture. 
Or he may be a defense contractor seeking to obstruct the re- 
negotiation of his excess profits,. Or he may be an investiga- 
tory law firm engaged in policy-making through new forms of 
class-suit litigation--a permissible practice but hardly one 
meriting a public subsidy. And in all such cases, the award 
of attorneys fees would compel the hapless taxpayer to pay for 
litigating both sides of the dispute. 

II 

I turn now to the several proposed amendments in Section 
2 of the bill, which would, rewrite exemptions 2, 4, 6, and 7 
of the Act. 

1. Section 2(a) of H.R, 5425 would amend the 2d exemption 
to restrict it to personnel matters and exclude any other 
internal operating matters. While some courts have so 
interpreted this exemption, your House Report which preceded 
enactment of the Act expressly construed this exemption to 
cover certain internal operating instructions, the disclosure 
of which might cripple agency effectiveness in law enforce- 
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ment and other arms-length situations. 3 / 

We agree with the view you expressed at that time. In 
our opinion it is absolutely vital, if laws are to be en- 
forced, that agencies be able to give instructions and guidance 
to their own staffs without exposing these instructions, 
routinely and under compulsion of law, to the very persons 
whom the agencies may have to investigate, or regulate, or 
audit, or inspect, or negotiate with. While we do not con- 
tend that all internal instruction and guidance material 
should be withheld, some must be if important laws and pro- 
grams enacted by Congress are to be effectively executed. 

Within our own Department, this amendment would undermine 
the functioning of, for example, the Bureau of Narcotics 
and Dangerous Drugs, the FBI, and the Immigration Service. 

In any organization that must operate in an arms-length 
environment, wholesale exposure of internal management 

37 h. Rept. 14977"8.9th Cong., 2d Session, p. 10. The 
Senate Report, No. 813, 89th Cong., 1st Sess., p. 8 , is 
not inconsistent with the House Report, and another Senate 
Report, No. 1219, on an earlier version of the bill in the 
88th Congress confirms the House Report (p. 13, referring to 
pages 12 and 11). 
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directives is a poor gamble, if not a good guarantee that 
its mission will largely fail. By tipping them off as to , 

the Government’s investigative techniques and enforcement 
practices, this amendment would benefit the tax dodger, the 
chiseling contractor, the industrial or transportation enter- 
prise that may be tempted to skimp on safety, the food pro- 
cessor who gets careless on sanitation, the manufacturer who 
may discharge dangerous pollutants into the environment, and 
in a broad sense all litigators against the government. 

2. .Section 2(b) of the bill would amend the 4th 
exemption. This exemption is primarily designed to enable 
the government to offer private persons, usually businessmen, 
protection for their trade secrets or other confidential 
information when contained in government files. The proposed 
amendment would limit the protection which can be offered 
strictly to business-type confidential information, and has 
serious right of privacy implications. 
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We -are strongly opposed to an amendment which would 
place confidential information of the types likely to be 
furnished by businessmen in a favored class, compared to 
information furnished by other citizens which also merits 
protection, on an ethical basis if not on a legal basis. Agency 
files may contain an endless variety of letters of complaint 
from citizens on all kinds of subjects, some of which warrant 
confidential treatment in the interest both of the citizen and 
of the agency's mission, but which may not fit under any other 
exemption in the Act. Again, inquiries by various agencies into 
casualties such as fires, plane crashes and explosions are often 
undertaken not for law enforcement purposes but purely for fact- 
finding, to devise measures to save life, limb and property in 
the future. The full and candid statements of witnesses in 
these inquiries are often vital in determining the probable 
cause of the disaster, and such statements are more likely to 
be obtained with a promise of confidentiality which can be 
honored. Similar considerations apply to statements from 
agency employees given in internal audits that are necessary 
to maintain the quality of agency performance. 
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Moreover, there are other agency records which sometime 
warrant protection, involving perfectly legitimate communica- 
tions from state or local or foreign governments, or from 
Congressmen and Senators, which would never have been written 
if the writer thought the agency would be compel le:d to make his 
letter generally available. From time to time agencies consult 
us informally on whether they can legally deny requests for access 
to communications from Congressmen and Senators. These communi- 
cations may contain confidential information from constituents 
or third persons, but under this amendment they would not be 
protected unless the in format loti is "commercial or financial". 

Even information subject to the attorney-client privi- 
lege or other traditional common law privileges, which both 
House and Senate Reports leading to the Act expressly in- 
dicated were covered by the 4th exemption, would no longer 
be protected unless "commercial or financial". In the dark 
days at the beginning of World War II, the government asked 
all citizens to volunteer inventions or other suggestions or 
ideas which might help in the defense effort and promised 
confidentiality, but under the proposed amendment a public 
appeal in such terms could not honestly be made again. 
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We conclude that whenever functions entrusted to govern- 
ment reasonably require information from sources which 
legitimately expect confidential treatment for such informa- 
tion, the government must be able to promise such treat- 
ment and honor its promise. And there is really no more 
danger of abuses under the 4th exemption where non- commercial 
information is concerned than if business information were 
involved, because use of the exemption in such cases will be 
subject to very critical review by the courts, by our de- 
partment, by Congress and the press, and by requesters. 

3, Section 2(c) would amend the 6th or privacy exemption 
by exempting medical, personnel and other privacy- type 
’'records 11 , rather than exempting such types of ’'files". 

This proposal may seem reasonable on first blush, but it seems 
to be based on the questionable assumption that medical 
’’files", personnel "files" and the like are being used to 
hide "records" which should not be in those files and which 
the public should have a right to know about. This possi- 
bility seems to us rather remote, particularly in view of 
the attitude of the courts. The risk should be weighed 
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against the need to protect the ordinary individual's privacy 
against big organizations that may use information from the 
government to affect his life, including his educational 
and job opportunities, although the information may be in- 
accurate, incomplete, irrelevant or obsolete. 

In this connection it is vital to remember that ex- 
emptions are only options to withhold. If the option is 
made burdensome for agencies to exercise where personal 
information is involved, t:here will be more invasions of 
privacy. ~t is relatively easy today to deny public access 
to an individual's medical "file", but if an agency like the 
Veterans Administration must take the time to decide whether 
each and every "record" in a person's medical file involves 
a sufficient invasion of privacy to warrant its withholding, 
the option to withhold may become too costly and unattractive. 
Actually, personal privacy today may need more rather than 
less protection. 

4. Section 2(d) of the bill would amend in several respects 
the 7th exemption, which covers "investigatory files compiled 
for law enforcement purposes". The word "files" would be 
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changed to "records", the phrase "law enforcement purposes" 
would be changed to "any specific law enforcement purpose 
the disclosure of which is not in the public interest", and 
the coverage of the exemption would be cut back to exclude 
(i) records of scientific tests, (H) inspection records re- 
lating to health, safety or environmental protection, and 
(iit) any investigatory records which are also used as a basis 
for public policy statements or rulemaking. 

These changes would seriously impair and in some situa- 
tions render almost helpless those parts of the government 
upon which the nation must depend to enforce the laws. To take 
a simple case, a sustainable conviction of a murderer would 
become very doubtful if the government is compelled to publicly 
disclose before trial incriminating ballistic reports, a type 
of scientific test data. Scientific tests of various kinds 
may be used in many other law enforcement investigations, for 
example against violations by motor carriers, or against frauds. 
To take another situation, the Bureau of Narcotics and Dangerous 
Drugs has inspection reports "relating to health" which may be 
used for criminal or administrative enforcement against anyone 
among nearly 500,000 registered handlers of controlled substances 

- 32 - 


Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2 



Approved For Release 2000/09/14 : 1 £JA-RDP75B00380R000600070001-2 


doctors, druggists, manufacturers and distributors. These 
reports would no longer be exempt, threatening severe damage 
to compliance investigations as well as irreparable damage 
to the reputations of registrants. 

The proposed amendment would have a particularly adverse 
effect: on law enforcement: in fields such as organized crime, 
antitrust, and indeed any field of serious illegal activity 
which is characterized by conspiratorial conduct of long 
duration. Society cannot fight effectively such activities 
by confining the investigative process to those inquiries 
triggered by "specific" illegal episodes. Without broad 
intelligence-type investigation; effective law enforcement 
in areas like antitrust, organized crime and other major con- 
spiracies would become extremely difficult, uncertain and 
often impossible. America must not become a haven for group 
crime. 

Another effect of the amendment would be to subject the 
FBI and its voluminous investigatory files to a record-by-record 
screening at anyone's request, involving an unpredictable but 
potentially unlimited drain on FBI money and manpower that 
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would inevitably interfere with the FBI's main work. If 
requests are made for the FBI’s files on organized criminal 
activities for given geographic or economic areas, the law 
should not make it routinely necessary that each piece of 
paper in such files be examined and separately ruled upon at 
every level that may pass upon such requests. 

According to the legislative history of the Act, it was 
not supposed to have affected the FBI's investigative files 
at all. If Section 2(d) were enacted, there would be over a 
period of time more and more citizens who would become afraid 
to tell the FBI what they know or suspect about crime. Even 
if the FBI could always meet to a judge's satisfaction the 
amendment's vague burden of proving that "disclosure ... is 
not in the public interest," there would be enough other dis- 
closures under the remainder of the amendment to erode and destroy 
the vital public image of the FBI as a trustworthy repository of 
confidences. This danger applies as well to other law enforce- 
ment agencies. If the Ac't is to be amended, perhaps the time 
has come to put in an exemption expressly covering the files 
of the FBI and other federal investigators working with the FBI. 
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One further feature of this subsection shouLd also be 
noted, the proposed exclusion from the 7th exemption of 
investigatory files if they also serve as a basis for public 
policy statements or regulations,. The fear of exposing such 
files might not only inhibit Rulemaking in important: regula- 
tory areas, but would also cut back on the flow of information 
to the public. For example, Justice Department officials 
would hesitate publicly to describe current policies as to 
narcotics, antitrust, or other areas of law enforcement in 
speeches to professional organizations or even at: Congressional 
hearings. The reason is, such a statement or speech might 
terminate the exemption for the investigatory information 
which was compiled for law enforcement but also was used as 
a basis for developing the policy described in the speech. 

To be sure, all final policy decisions shouLd themselves be 
subjected to a process of scrutiny and justif icat:ion--whether 
emanating from Executive action, from an executive session of 
a Congressional committee, or the office of a Committee chairman. 
But it would stultify creative action and the decision-making 
process if all interim hypotheses and false starts were subject 
to revelation. 
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hi. 

Section 3 of the bill involves a direct attack on the 
doctrine of executive privilege and is , in our opinion, un- 
constitutional. It attempts to require every agency in the 
Executive Branch to disclose to Congress any information 
or records in its possession regardless of the contents or 
consequences. / 

Documents entrusted to an officer of the 
Executive Branch by a foreign government under a 
promise of confidentiality would nevertheless be 
required to be disclosed in violation of that com- 
mitment. Information that the Congress itself has 
required by law to be kept confidential would have 
to be made available, and without any commitment 
that the Congress would respect and protect that con- 
fidentiality. This goes much further than other 
bills introduced on the subject of executive privi- 
lege and clearly violates the separation of powers 
established by our Constitution. If the President 
cannot require that promises of confidentiality to 
foreign governments be kept, cannot obtain the candid 
advice of his subordinates, or cannot protect in- 
formation given in confidence for use in faithfully 
executing the law, the viability of the Executive 
Branch is destroyed. Our Constitution forbids this. 


IV. 

Section 4 of the bill would require each agency to 
make an annual report to Congress with various kinds of 
statistics on its administration of the Act. We fully 
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appreciate and respect the desire of Congress to be informed 
on how the Act is being carried out. But in view of the 
uncompensated expense to the agencies of these reports, we 
wonder why permanent legislation of a government-wide nature, 
and of the scope proposed, is needed to keep you informed. 

We recall that in 1971 your Committee without such legislation 
obtained similar statistics from the agencies by a question- 
naire, plus a great deal more information during your 1972 
hearings. We feel sure the agencies will be glad to cooperate 
when asked, without a series of permanent, across-the-board 
fixed reporting requirements. 

Collecting and assembling the reports called 
for by the bill would be costly and burdensome 
for some agencies, tending to divert the energies 
of staff that might otherwise be used to process 
requests under the Act. This is particularly true 
of the requirement to report reasons and days to 
process on each individual request. For example, 
the Immigration Service* would have to set up a 
system for recording and collecting the number 
of days to process each of 90,000 requests a year, 
although there is no showing the Service is not 
generally prompt. Some agencies would have to 
set up special record-keeping systems in field 
offices to prepare such a report, particularly 
to collect data not now collected on requests 
that are routinely granted. Perhaps such reports 
should be called for every few years or when 
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needed or desired, but not routinely every year 
for the indefinite future. You might also prefer 
to change the questions in a given year and to 
concentrate on certain agencies but not all, which 
you can do more readily by questionnaires. 

We also doubt the meaningfulness of some of 
the statistics called for. Thus, in counting the 
number of requests for records received, should a 
letter containing three requests be counted once or 
three times? Suppose the letter contains only one 
request, but it is a categorical one, seeking hundreds 
or thousands of records and requiring a major effort 
to process, should that enter the statistics as just 
one request? Suppose a request from a newspaperman 
comes in by telephone and it is granted without 
regular processing, should it be counted? If so, are 
all employees who may handle such phone calls to be 
required to remember to record them for the report? 

And what about requests which are made and processed 
without reference to the Act because they always have 
been and neither the requester nor the agency per- 
sonnel thought about invoking the Act? Efforts to 
resolve such problems with faithful respect for the 
reporting requirements may encounter an indifferent 
response in the ranks, due to difficulty in getting 
the employees, especially the younger and brighter 
ones, to follow through consistently on matters 
which may strike them as tedious and of little use, 
or to remain in jobs involving such activities. 

The other statistics called for, such as those 
on delay, appeals and litigation, also have doubt- 
ful significance and much capacity to mislead. A 
short delay may be too long on requests that are 
easy to grant or deny, but a much greater period 
of time may not be excessive when the records sought 
are voluminous, there are difficult legal and policy 


- 38 - 


Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2 



Approved For Release 2000/09/1 4ii(plA-RDP75B00380R000600070001 -2 


questions, the staff is being pressed on other 
priority assignments, and coordination with 
several organizations is called for. Therefore, 
the statistical volume of grants, denials, and 
resulting litigation for an agency may mean little, 
apart from knowledge of the particular requests, 
types of records involved, and the circumstances 
affecting requesters and the agency. 

V. 

Now I would like to comment on H.R. 4960, and par- 
ticularly on certain of its provisions which are different 
from H.R. 5425. 


Section 102 would impose a requirement to do 
an editorial job of excerpting and deleting on an 
unknown but extremely large number of government 
records that may contain both exempt and non- 
exempt matter, in all cases where prescribed 
standards are met. These standards are the pre- 
servability of meaning and the dissec tability 
of contents. The application of these standards 
calls for a full understanding of each record, 
good editorial judgment, and sometimes an attempt 
actually to edit, with an appraisal of the results 
of that effort. The standards would often be hard 
to satisfy and uncertain in practice and would re- 
quire highly qualified staffs. Even so, the 
standards are inadequate, because they do not 
take account of how the records relate to agency 
activities. We think experience shows that the 
courts and the agencies are best able to decide 
on a case- by-case basis the nature and extent of 
the deleting and excerpting that should be done 
on particular records, and that it is unnecessary 
and somewhat impractical to attempt to frame legis- 
lative requirements in terms of stated levels of 
comprehensibility, faithfulness to an original, 
and editorial judgment,. 
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Section 103 of H.R, 4960 would curtail the 4th, 

5th, and 7th exemptions in various respects. There 
is no real showing that these changes are needed. 

Despite some past abuses in some agencies, this 
Department and the courts are both active in curbing 
unwarranted withholding. The proposed changes would 
impair the government's ability to obtain commercial 
and financial information needed for the intelligent 
performance of various functions, to formulate sound 
policy and actions with deliberations based on ade- 
quate and efficiently marshalled information, to 
conduct informed and effective enforcement of a great 
variety of laws, and to grant and honor promises of 
confidentiality where such protection is legitimately 
desired by a citizen and serves a valid public purpose. 

Title II of H.R. 4960 would establish a 7-member Free- 
dom of Information Commission to investigate instances of 
alleged improper withholding by federal agencies. We recog- 
nize that in a field as complex and controversial as this, 
there are continuing needs for oversight, review, coordination 
and guidance to improve the administration of the Act. But 
we also want speed and economy, and it is not clear that 
adequate oversight and review cannot be supplied by the com- 
bined efforts of Congressional committees, the courts, the 
Justice Department, professional groups, the press, scholars, 
and interested members of the public. If all these re- 
sources cannot meet the needs, even after improvements, some 


4 
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now entity should perhaps be created. However, the proposed 
Commission would seem to involve another step and further 
delay in a long process which already includes initial de- 
terminations, administrative appeals, suit in the United 
States District Court, appeal to the Circuit Court, and 
perhaps final review by the Supreme Court. The costs for 
such a Commission, its seven members , Executive Director, 
appointed staff personnel, and employed experts and con- 
sultants, with travel time and per diem, may be an un- 
necessary or excessive expense for an already overburdened 
Government. We believe that, with a spirit of cooperation, 
measures can be devised that are simpler, quicker, less 
expensive and perhaps even mere effective. At least it 
would be worth exploring. 

Title 111 of H.R. 4960 contains various procedural 
changes and reporting requirements. With your permission, 

I will not discuss the provisions of Title III at this 
time, because most of them are similar to provisions in 
H.R. 5425 which I discussed earlier. 
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VI. 

X conclude with a few suggestions for the overall 
advancement of freedom of information. We in the Jus- 
tice Department are in a strategic position to see how the 
Act operates from the inside. We believe the basic obstacle 
to improved public access is not the present language of 
the Act, as these bills seem to assume. The courts have 
resolved almost all legal doubts in favor of disclosure, 
despite considerable risks to private rights and public 
programs. Similar pressures come from Congress , the press, 
and others. Where access is still inadequate, therefore, the 
real need is. not to change the law but to improve compliance. 

We should realistically face the facts of agency life. 

An agency employee who is indifferent toward his job would 
probably not. care who browses through agency files. Most 
employees, however, take their jobs seriously and tend to 
identify with their assignments, their agency, and '’their" 
files. In these circumstances, some doubts about granting 
access may be resolved against release, especially in view 
of the natural fear of creating a bad precedent. Similar 
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attitudes can also be found in non-governmental organiza- 
tions . 

The most practical way to meet this situation, at 
least at this stage in the development of this field, is 
to provide help and training for agencies and their staffs in 
freedom of Information matters , while respecting the im- 
portance, the complexity and the dedication of their regular 

m 

work. You can help bring about better administration of this: 

Act and its objectives if you continue your valuable over- 
sight in this field with realistic regard for the problems 
that confront people in the agencies, as well as those 
that confront requesters. The prodding is helpful. 

It would be most helpful also to make available some 
financial support for providing enough properly trained and 
qualified personnel to upgrade the administration of the Act. 

With such support, we could provide mote leadership in such 
matters as training, research., guidance, and review, and 
could process requests more quickly to a conclusion. Per- 
haps this can be done through improvements through means 

# 
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previously mentioned, or through a new interagency freedom 
of information council. In all candor, however, we are 
rapidly reaching the limit of effective administration of 
this Act on the basis of squeezing it into the regular 
workload. We are confident, however, that with your under- 
standing and support we can continue to improve the ad- 
ministration of the Act, handle expeditiously the expanding 
demands from all manner of persons and groups for dis- 
closure of all kinds of internal documentation, and at the 
same time protect the legitimate countervailing interests 
specified in the Act. We continue to dedicate ourselves to 
that end. 
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Mr. Dixon. Thank you very much. 

Mr. .Chairman, we appreciate the opportunity to appear before your 
committee and discuss H.R. 5425 and H.R. 4960, bills containing sev- 
eral proposed amendments to the Freedom of Information Act. 

Before discussing the bills, let me emphasize our basic approach to 
this subject. The Freedom of Information Act — applicable to the 
executive branch but not to the other two branches — is a basic commit- 
ment to the maximum feasible access by private persons to the inter- 
nal details of administration, with no need to disclose the private in- 
terest prompting the request. It is a major effort to open up many 
aspects of Government. It is a real challenge to administer the act 
well, and to accommodate the competing interests involved. Regard- 
ing most requests by scholars we have little problem, and I might in- 
terject that as a former scholar, I, myself, had little problem in get- #r 

ting access i;o most information I desired. Regarding requests for 'in- 
formation given to the Government in confidence, or which involve 
law enforcement-type files, we have more problems. 

We have taken several further steps to improve performance in this 
field. These steps were over and above our regular freedom of informa- 
tion workload of processing requests, handling litigation, and coun- 
selling other agencies. 

(1) We have prepared a 19 -page analysis and program outline in 
this field. The committee has; a copy of this material which is, indeed, 
in response to the committee’s own research, and very important re- 
search, on the administration of the act. 

(2) We have issued and published in the Federal Register of Feb- 
ruary 14, 1973, a sweeping revision of our ow T n regulations under the 
act, to improve and expedite the processing of requests for Justice 
Department records. 

(3) We prepared and conducted a concentrated and comprehensive 
seminar on the proper handling of freedom of information requests for 
over 50 officials from all parts of the Justice Department. 

As an aside, that, indeed, was my first task on my first day in my 
new position — to serve as a moderator at this important seminar. 

Let me turn to some general comments on H.R. 5425. 

We are of course sympathetic to what we take to be the two main 
purposes of the bill; namely, to make the act as clear as possible, and 
to make Government records even more quickly and fully available 
than at present. We recognize the act is not perfect. We fear, however 
that these amendments may introduce new uncertainties, bearing in 
mind the incredibly vast and varied aggregations of records covered 
by the act. and the inevitable need for some flexibility and judgment. 

We share the concerns of those who feel that the administration of 
the act is not perfect either. Our own considerable experience in screen- 
ing contemplated denials of access by other agencies, plus our work 
in handling appeals from denials within our own Department, sup- 
port our belief that access should sometimes be more speedy and ex- .it 

tensive than some officials are inclined to grant. At the same time, I f 
should note that the overall Government practice is not nearly as re- 
strictive as it may appear to some critics, that there are reasonable 0F' 
explanations for much of the restrictiveness that does exist, that n# 7 
agency can operate in a wide-open goldfish bowl very effectively, ar 
that steady progress is being made toward better access, due in jg 
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to the efforts of your committee and, we like to believe, of our Depart- 
ment as well. Our goal is continued progress in improving the admin- 
istration of the act and responding as speedily as possible to the in- 
creasingly broad and searching requests for all of the records of the 
executive branch. 

I might mention that I am told by Mr. Saloschin that we have had 
about a 2,000-plus percent increase in appeals within our own Depart- 
ment in recent periods. 

Despite the laudable general purposes of H.R. 5425, we are com- 
pelled to oppose its provisions strongly. Before discussing them in de- 
tail, let me summarize the overall reasons for our present opposition. 
In our view, with some possible exceptions, the proposed amendments 
contained in the bill, first, would lead to increased costs and adminis- 
trative burdens for Government agencies without, we feel, correspond- 
ing public benefits, second, would create new uncertainties to confuse 
requesters, agency officials and the courts, third, would actually tend 
to reduce the flow of information to the public — unnecessarily, which 
I will discuss in a minute — and, fourth, would undermine personal 
privacy and the effective implementation of numerous laws and pro- 
grams which Congress over the years has enacted, and which must be 
faithfully executed by the executive branch if our system of govern- 
ment is to serve the Nation and its people well. 

I will now discuss the specific amendments to the act which H.R. 
5425 proposes, taking up first section 1 of the bill. 

(1) Section 1(a) of H.R. 5425 would amend the indexing provision 
in subsection (a) (2) of the Freedom of information Act. This pro- 
vision currently requires that there be indexes to the several types 
of material covered in subsection (a) (2), which are basically mate- 
rials that may be used as precedents for agency action. Under the 
present act these indexes must be available for public inspection and 
copying, but the proposed amendment would go further and compel 
all agencies to publish and distribute such indexes. 

Certainly, there may be nothing wrong with this amendment in 
theory — some agencies already publish certain indexes — but in prac- 
tice and as a Government-wide requirement it would be confusing, 
costly, and essentially unnecessary — at least, at the present time. 

Indexes, after all, are principally devices for locating other mate- 
rials. The present act, besides making the indexes available to request- 
ers, imposes an obligation on agencies to search their records upon 
request. A major obstacle to locating requested records is the avail- 
ability of sufficient time of qualified agency staff. Publishing indexes 
would rarely help overcome this obstacle, and the obstacle might be 
aggravated if staff needed for searches must be assigned to preparing, 
revising and updating indexes for publication. 

(2) Section 1(b) of H.R. 5425 would amend subsection (a) (3) of 
the act so that requests for records would no longer have to be “for 
identifiable records,’ 5 requiring instead that a request for records “rea- 
sonably describes such records.” This certainly well-intentioned 
amendment is, we feel, unnecessary. It might lead to confusion as well 
as to unwarranted withholding of requested records. 

For example, the proposed language would enable unsympathetic 

fficials to reject requests which would have to be processed today, on 

e new ground that the requests are not reasonably descriptive. This 
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amendment could also subject agencies to severe harassment as where 

wSI™fffi^T Pt r°v Patent ° ffice records he wanted that 
vas adequate to find them, bub his request was for about 5 million rec- 

ords scattered through over 3 million files. The court, apparently un- 

‘“idLufflSrf?!"® 30 held th « "I™* »« not for 

(3) Section 1 (c) of H.K. 5425 would amend the act by imposing time 
limits of 10 working days for an agency to determine whSCtocom- 

f d 20 W ° r f- ng da - vs t0 de «de an appeal from 
ny denial. Wc strongly oppose this amendment. And, indeed about 
one-quarter of this entire statement is devoted to this point 
Liet me give, the essence of our obi ection. 

a h?m;ir ,V re< iu ire s that agencies make records “promptly” avail- 
able While promptness is a relative term, there is no doubt that most 

ESrtT? .Xf n r reaS T ble dela > r b >: an a W in proceSing a 

decision. 83 b f ° r mandamus requiring the agency to reach a 

We recognize that there is considerable room for improvement in 
many agencies, including our own, in the speed with Xch relueste 

no monel ha-T P T eSSed ' This W, be P ar % due to the fact thft 
no money has ever been appropriated to any agency to administer 

the extra work which the act involves. As an aside, I now find that n 
my very own small office we are keeping up on this with on^ua^S 

oui staff time devoted to our role under this act. Yet, we have affirma- 
tivelv tn«d to nrnw r» th* * i 5 • amxiii.i- 


Mive of greater disclosure.. W=SSK;: 
ference guidelines, from which the 10- and 20-day time limits in the 

quickly^Tpossibll 6 ^ t0 866 lequests acted u P on even 

Now, let me comment on the general purposes of maximizing dis- 
closures, because these time restrictions might operate to discourage the 
careful and sympathetic processing of requests. The amendment could 
encourage hasty initial decisions to deny, which would mean an in- 
crease in unnecessary administrative appeals and eventual litigation. 

l he time limits to our new Justice Department regulations will 
hopefully serve as a model for other agencies to adopt more or less 
similar time limits in their own regulations, but, as I shall demon- 
strate, these time limits do not serve as a justification for a legislative 
proposal like section 1 (c) of the bill. First, our time limits apply only 
to Justice Department records, not to the records of all other agencies, 
there are great differences among the agencies in subject matter, 
responsibilities,, documentation, organizational structures, and rela- 
tionships with other organizations both at home and abroad. Second, 
our regulations do not apply to all parts of even our own Department;. 
Jn adopting them, we recognized the valid objections of the Immigra- 
tion and Naturalization Service, which properly pointed out that the 
time limits would be unworkable for them. For example, in fiscal year 
1972, receipt of formal requests for records of INS averaged 7,500 
monthly. Similar examples can be f ound within the Defense Establish- 
ment, the Postal Service, the Departments of Transportation and 1 
Health, Education, and Welfare, and the Veterans’ Administration, t 
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Third, even if one could identify and exclude from the proposed 
amendment the parts of the Government, like the Immigration and 
Naturalization Service, that cannot reasonably meet such time limits, 
it would still be necessary to provide for circumstances in which it is 
not practicable to process the request within the specified period. Our 
reviewed regulations in the Justice Department follow the Adminis- 
trative Conference in specifying six reasons for extensions of time. j 

Even these reasons are not always sufficient. In many agencies, espe- 
cially in our own office, there are certain times when personnel must 
% either work on a particular freedom of information request or on other 

matters of high priority, including requests that come from Congress 
or the White House. 

There is a fourth reason why this amendment is not justified by 
the time limits in our new J ustice Department regulations. This rea- 
son ma^ be a clincher. Although we are proud of these regulations and 
will strive to live up to them as nearly as we can, consistently with 
our resources and other responsibilities, I must tell you that after 2 
months of experience under these regulations we are finding that we 
were overeager and a little bit undersophisticated. The regulations 
may be misleading by holding out an expectation of more speed than 
we can, or should, consistently achieve, if the speed is at the cost of 
quality consideration of a request. 

On appeals that seemed to present simple questions, we have had 
to consult other organizations and even foreign governments and 
extend the time. We do not propose to adhere to our 10- or 20-day 
periods if the effect is to deny requests that might with more study 
and effort be granted in whole or in part, and thereby abort an appeal 
and eventual litigation. We do take the Freedom of Information Act, 
its purpose and policy, too seriously to engage in such a numbers game. 

Therefore, after a few months experience under our new regulations, 
we expect to make some adjustments in the time limit provisions. 

Now, turning to section 1(d). Section 1(d) of II.R. 5425 would 
impose an automatic requirement in any suit under the act for an in- 
camera inspection by the court, and if the records were withheld under 
the first exemption the court would further be directed to decide 
whether disclosure would injure foreign relations or national defense. 

* Under the act today, as construed by the Supreme Court in the Mink 

case, courts in appropriate circumstances may conduct an in-camera 
inspection, except in a very small percentage of suits under the act 
where the records have been classified under Executive order to protect 
« national security. 

In camera inspection is not a normal type of judicial procedure, and 
we vigorously oppose an automatic, across-the-board requirement for 
it. First, we see no reason why Congress should overrule the Supreme 
Court’s recent decision in this area. No argument has been advanced 
that the approach of that decision is unfair. Furthermore, there are 
numerous cases under the act which courts have decided in favor of 
plaintiffs, in favor of the Government, or partly in favor of both sides, 
without any need to resort to in camera inspection. The normal, proper, 
and economical way to decide such suits is upon sworn affidavits 
followed, if necessary, by oral testimony and the taking of other 
vidence. But, by contrast, in camera inspection is a procedure in 
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which the court and one adversary see material that the other side 
does not. To encourage frequent use of this extraordinary practice 
will tend to undermine the fairness of the judicial process. 

We also oppose the provision in section 1(d) concerning classified 
documents. This provision would routinely force the judge to subordi- 
nate an executive branch determination that a classified document was 
properly classified for defense or foreign policy reasons, to the judge’s 
personal opinion on such a question. This provision raises serious con- 
stitutional questions, since the actual conduct of defense and foreign 
affairs under the Constitution is entrusted to the President, and these 
responsibilities have always included the identification and protection 
of information that constitutes, to use the old-fashioned term, ‘‘state 
secrets.” Even if this were not sc, the courts have generally and prop- 
erty regarded themselves as poorly qualified to make such judgments, 
as is indicated in the Suprem e Court opinion in the case United States 
v. Curtiss- Wright , 299 U.S. 304, 319-820. 

Turning now to section 1 (e) of H.E. 5425, this section would reduce 
the present 60-day period which the Government normally has to 
answer complaints against it in Federal courts to 20 days for all suits 
under the act. It would also provide for an award of attorney fees to 
the plaintiff in any such suit in which the Government “has not pre- 
vailed,” leaving it unclear what might happen in cases where the G ov- 
ernment prevails on part of the records in issue and does not prevail on 

Now, we do oppose both features of this proposal. The Federal 
Government is larger and more complex and bears more crucial public 
interest responsibilities than any other litigant. It needs more time 
to develop and check its positions, especially if they may affect agen- 
cies other than the one sued. And yet, unlike a large corporation, it 
cannot readily hire more lawyers to meet a sudden influx of litiga- 
tion. 

The award of attorneys’ fees is particularly inappropriate, we feel, 
in a type of litigation such as the nature of the litigation which can 
be sta'ited by anyone under this act without the customary legal 
requirements of standing or interest or injury. 

Under the act, the burden of proof is shifted to the defendant, and 
because the expense of an evidentiary trial with oral testimony is 
rarely encountered, plaintiffs often have less financial needs for these 
proposed awards than in other types of litigation. Finally, the suc- 
cessful plaintiff under the act may not fit the familiar image of a 
noble and deserving champion of the public interest who comes into 
court under the Freedom of Information Act to vindicate the public’s 
right to know and vanquish bureaucratic secrecy. Instead, the plain- 
tiff may well be a businessman using the act to get information about 
his competitors’ plans, practices, processes, capabilities, and design 
concepts. Or he may be someone seeking Government-furnished raw 
material for commercial exploitation in a sensational book or in a . 

mailing-list venture. Or he may be a defense contractor seeking to t 

obstruct the renegotiation of his excess profits. Or he may be an in- / 
vestigatory law firm engaged in policymaking through new forms 
of class-suit litigation — a permissible practice but hardly one meriting^ 
a public subsidy. And in all such cases, the award of attorneys’ fed 
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would compel the hapless taxpayer to pay for litigating both sides of 

I turn now to the several proposed amendments in section 2 of the 
bill which would rewrite exemptions 2, 4, 6, and 7 of the act. 

Section 2(a) of H.R. 5425 would amend the second exemption to 
restrict it to personnel matters and exclude any other internal oper- 
ating matters. While some courts have so interpreted this exemption, 
your House report which preceded enactment of the act expressly con- 
strued this exemption to cover certain internal operating instructions, 

* the disclosure of which might cripple agency effectiveness m law en- 

forcement and other arm’s-length situations. We agree with the view 
you expressed at that time. # . 

In any organization that must operate in an arm s-length environ- 
ment, wholesale exposure of internal management directives is a 
poor gamble, if not a good guarantee that its mission will largely tall. 

Section 2(b) of the bill would amend the fourth exemption. Truss 
exemption is primarily designed to enable the Government to offer 
private persons, usually businessmen, protection for their trade secrets 
or other confidential information when contained in Government files. 

The proposed amendment would limit the protection which can be 
offered strictly to business-type confidential information and has seri- 
ous right-of-privacy implications. 

We are strongly opposed to an amendment which would place con- 
fidential information of the types likely to be furnished by business- 
men in a favored class, compared to information furnished by other 
citizens which also merits protection, on an ethical basis if not on a 

legal basis. . 

Moreover, there are other agency records which sometime warrant 
protection, involving perfectly legitimate communications from State 
or local or foreign governments, or from Congressmen and Senators, 
which would never have been written if the writer thought the 
agency would be compelled to make his letter generally available. 

From time to time agencies consult us informally on whether they can 
legally deny requests for access to communications from Congressmen 
and Senators. These communications may contain confidential infor- 
mation from constituents or third persons ; but under this amendment, 

♦ as we understand it, they would not be protected unless the informa- 
tion is “commercial or financial.” 

Section 2(c) would amend the sixth or privacy exemption by ex- 
empting medical, personnel, and other privacy-type “records, rather 
« than exempting such types of “files.” This proposal may seem reason- 

able at first blush, but it seems to be based on the questionable assump- 
tion that medical “files,” personnel “files,” and the like are being used 
to hide “records” which should not be in those files and which the 
public should have a right to know about. This possibility seems to us 
rather remote, particularly in view of the attitude of the courts, and 
we suggest that personnel privacy today may need more rather than 
less protection. 

Section 2(d) of the bill would amend in several respects the seventh 
exemption, which covers “investigatory files compiled for law-enf orce- 

nent purposes.” The word “files” would be changed to “records,” the 

hrase “law-enforcement purposes” would be changed to “any specific 
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PUrpOSe th ® d j sdosure of which is not in the public 
interest, and the coverage of the exemption would be cut back to ex- 

v^lfh 1 records of scientific tests, (ii) inspection records relating to 
SS v 3 *” env ^r°nmental protection, and (iii) any investigatory 
or rufemaking &T& alS ° U9ed 88 & basis for public P° Iic y statements 

Q J be f e . ch “& e . s w °nld seriously impair and in some si tuations render 
almost ineffective those parts ol: the Government upon which the 
Nation must depend to enforce the lav s, such as the FBI, the Bureau 
°t JNarcotics and Dangerous Drugs, and the like. 

The proposed amendment would ha ve a particularly adverse effect 
on law enforcement in fields such as organized crime, antitrust, and, 
indeed, any field of serious illegal activity which is characterized by 
conspiratorial conduct of long duration and very much undercover. » 

society cannot fight effectively such activities by confining the investi- 
f£-!u e P*?® 688 * ;o . tho ? 1 e . inquiries triggered by “specific” illegal episodes. 

Without broad intelligence-type investigation, effecti ve law enforce- 
ment in areas like antitrust, organized crime, and other maioi' con- 
spiracies would become extremely difficult and uncertain. America 
must not become a haven for group crime. 

Another effect of the amendment would be to subject the FBI and 
its voluminous investigatory files to a record-by- record screening at 
anyone’s request. 

According to the legislative history of the act, it was not supposed 
to have affected the FBI’s investigative files at all. If section 2(d) 
were enacted., there would be over a period of time more and more 
citizens who would become afraid to tell the FBI what they know 
or suspect about crime. 

If the act is to be amended, perhaps the time has come to put in an 
exemption expressly covering the files of the FBI and other Federal 
investigators working with the FBI. 

One further feature of this subsection should also be noted, the pro- 
posed exclusion from the seventh exemption of investigatory files if 
they also serve as a basis for public policy statements or regulations. 

To be sure, all final policy decisions should themselves be subjected 
to a process of scrutiny and justification, whether emanating from ex- 
ecutive action, from an executive session of a congressional committee, r 

or the office of a committee chairman. But it would stultify creative 
action and the decisionmaking process if all interim hypotheses and 
false starts were subject to revelation. 

Turning now to section 3 of the bill, this section involves a direct t 

attack on the doctrine of executive pri vilege and is, in our opinion, 
unconstitutional. It attempts to require every agency in the executive 
branch to disclose to Congress any information or records in its pos- 
session regardless of the contents or consequences. 

We have testified on this matter, separately, both here and before 
Senate committees. * f 

As we look at the proposed amendment, we feel that it goes further 
than other bills introduced on the subject of executive; privilege and « 
violates the separation of powers established by the Constitution. 

Section 4 of the bill would require each agency to rrake an annual,*^ 
report to Congress with various kinds of statistics on its administration 
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of the act. In this regard, on this section, our feeling is more ambi- 
valent. vV e fully appreciate and respect the desire of Congress to be 
informed on how the act is being carried out, but, in view of the un- 
compensated expense to the agencies for these reports, we wonder why 
permanent legislation of the Government-wide nature and the scope 
proposed is needed. In 1971, without such legislation, your committee 
obtained similar statistics from the agencies by a questionnaire, plus a 
great deal more information during your 1972 hearings. We feel sure 
the agencies will be glad to cooperate when asked, without a series of 
% permanent, across-the-board fixed reporting requirements. We feel that 
the spirit of agency cooperation in reporting may be sufficient at the 
present time regarding the providing of statistics. 

I would now like to comment briefly on H.R. 4960 and particularly 

* on certain of its provisions which are different from H.R. 5425. 

Title II of H.R. 4960 would establish a seven-member Freedom of 
Information Commission to investigate instances of alleged improper 
withholding by Federal agencies. It is not clear that adequate over- 
sight and review cannot be supplied by the combined efforts of con- 
gressional committees, the courts, the Justice Department, professional 
groups, the press, scholars, and interested members of the public. We 
believe that with the full spirit of cooperation, measures can be devised 
for simpler, quicker, less expensive and, perhaps, more effective dis- 
closure than would result under a full Commission on Freedom of 
Information. At least, we think it is worth further exploration. 

Title III of H.R. 4960 contains various procedural changes and re- 
•porting requirements. With your permission, I will not discuss the 
provisions of title III of H.R. 4960 at this time, because most of them 
are similar to provisions in H.R. 5425 which I discussed earlier. 

I conclude now with a few suggestions for the overall advancement 
of freedom of information. We, in the Justice Department, are in a 
strategic position to see how the act operates from the inside. We be- 
lieve the basic obstacle to improved public access is not the present 
language of the act, as these bills seem to assume. The courts have re- 
solved almost all legal doubts in favor of disclosure, despite consider- 
able risks to private rights and public programs. Similar pressures 
come from Congress, the press, and others. Where access is still inade- 

* fluate, therefore, the real need is not to change the law but to improve 
compliance. 

We should realistically face the facts of agency life. An agency em- 
ployee who is indifferent toward his job would probably not care who 
browses through agency files. Most employees, however, take their 
]°bs seriously and tend to identify with their assignments, their agency, 
and their files. In these circumstances, some doubts about granting 
access may be resolved against release, especially in view of the natural 
fear of creating a bad precedent. 

. TJ 16 most Practical way to meet this situation, at least at this stage 
m the development of this field, is to provide help and training for 
agencies and their staffs in freedom of information matters while 
respecting the importance, the complexity and the dedication of their 
regular work. You can help, I would suggest, bring about better ad- 
ministration of this act and its objectives if you continue your valuable 
^ersight m this field with realistic regard for the problems that con- 
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front people in the agencies, as well as those that confront requesters. 

The prodding is helpful. 

It would be most helpful also to make available some financial sup- 
port for providing enough properly trained and qualified personnel 
to upgrade the administration of the act. With such support, we feel we 
could improve our leadership in such matters as training, research, 
guidance, and review, and could process requests more quickly to a 
conclusion. Perhaps this can be done through improvements through 
means previously mentioned, or through a new interagency freedom 
of information council. In all candor, however, we are rapidly reach- * 

ing the limit of effective administration of this act on the oasis of 
squeezing it into the regular workload. Nevertheless, we are confident 
that with your understanding and support we can continue to improve 
the administration of the act, handle expeditiously the expanding de- 
mands from all manner of persons and groups for disclosure of all 
kinds of internal documentation and at the same time, protect the 
legitimate countervailing interests specified in the act. We continue to 
dedicate ourselves to that end. 

Thank you,, Mr. Chairman. 

Mr. Moorhead. Thank you, Mr. Dixon. 

I think that probably where we first part ways is really your state- 
ment on page 4 that “no agency can operate in a goldfish bowl very 
effectively.” I would agree with you on that point if we had not had the 
experience here in the Congress of opening up executive sessions of our 
committees. I was somewhat reluctant to see that come to pass, because 
I thought that we would not operate effectively in a goldfish bowl. But 
this subcommittee had its first executive session “in the goldfish bowl” 
yesterday, and I was very pleased that we operated just the way we had 
clone when the doors were closed. The press was there, and after awhile 
they got bored with us and left. And I think that most agencies would 
also find that, their routine business is of such a nature that they could 
operate completely in a goldfish bowl. But we are not even asking 
them to do that, in this legislation. So, I think we start with this basic 
difference of opinion and our paths then seem to separate even more. 

Now, I would have to agree with you that the legislation does tend 
to be a little inflexible and, in practice, there may be exceptions to 
the general rules. So, it occurs to me that maybe we should approach ** 
it more along the line of Mr. Horton’s essential proposition, which is 
to establish an FOI Commission and give guidelines to the Commis- 
sion, and then let them produce that flexibility. Let us say on the pub- 
lication of indices, that indices shall be published, et cetera, on “iden- 
tifiable records”— that language, as the Commission could determine; 
and the 10- and 20-day time limits— leave that with the Commission. 

And maybe you could do it also with the in camera provisions, but you 
think it might be too much of a burden on the courts, I would like to 
have your reaction to these suggestions. 

Mr. Dixox. Yes, Mr. Chairman. . 

Regarding your initial remark about the goldfish bowl, it may well 
be that we have not yet had sufficient experience and we are still at 
the stage where the Congress! was when it first thought of the con c ep t^g^ 
of operating in a much more, open fashion. I think there is room fo:p^ 
much give-and-take in that particular area. 
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In regard to the question about the Commission, our position is 
somewhat ambivalent on that, and it may be a matter of timing as 
much as anything else. We are all aware that every new organization 
does develop its own internal ethnic and procedures and tends to, per- 
haps in a sense, over formalize. Whether or not that would occur m 
the proposed Commission regarding freedom of information, we are 
uncertain, of course, but we would be very worried if there were real 
danger of over formalization of such a Commission which could then 
be a device for further delay, further appeal, further briefing, further 
arguments, and so on. I think that, as I understand the matter at the 
present time, part of the feeling— of a person working in this area 
day by day, such as Mr. Saloschin — the feeling is that we have come 
to a position now where general knowledge of the act’s existence is 
becoming almost universal, which was not the case at the outset, and, 
therefore, more and more persons are beginning to take advantage of 

the act. ' 

I should not put it quite that way— they are beginning to utilize 
the act for requests to the Government that are legitimate, and most 
requests are honored. 

We have further formalized our procedure so as to give more 
effective notice of appeal rights once a request is denied, and, there- 
fore, there has been a tremendous increase in appeals. I believe you 
said 2,000 percent in our own Department, perhaps. We are only now 
reacting to this developing picture. We tried to react to it in part by 
our own regulations, put in the Federal Register only 2 months ago. 

Now, those were put into the Register after much deliberation 
and much thought, responsive to the experiences w T e had had up to 
that time, and, yet, as I mentioned in my statement, we are encounter- 
ing problems with those regulations, and we have to change them. 

So, it may be that our feeling is more a matter of timing than real 
opposition to the whole concept of a Commission. 

With your permission, I might request Mr. Saloschin to respond to 
the Commission idea a little and, perhaps, the question especially of 
whether or not he feels further expansion of the Freedom of Infor- 
mation Act Committee in the Department of Justice, more beefing 
up in the light of our own ongoing experience, might warrant further 
use ,for an interim period before reaching the Commission possibility. 

Mr. Moorhead. I would rather that you direct your attention to this 


proposition. . „ ,, 

Assume that the Congress should enact at least that portion ox the 
Horton bill, Mr. Saloschin, would you then think that some of the ob- 
jections to the flexibility of the legislation on indexing and on iden- 
tifiable records could be solved by giving discretion to the Commission 


to provide relief in particular instances ? . 

Mr. Saloschin. Well, any response that I give you now, Mr. Chair- 
man, will be partly at least just thinking out loud, but I assume that 
you might consider that useful and accept it in that spirit. 

One very critical question in this area was mentioned by Mr. Dixon, 
and that is the matter of timing. We are somewhat in the situation 
in administering the Freedom of Information Act that the executive 
n anch was in the weeks right after Pearl Harbor, if I can take an 
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SScSplSn””' 3 ' SMD1 1 ™ taHto* about the fen- 

Now, our practical problem is very largely, what do we do with our 
small ca dre of really qualified people. I know, in my work, there are 

really 6 auafified 1 in°thf«f ^®, ricie f’ a man ^ere, a man there, who are 

ba^anc^^ho hl.v^the^xpmienTe! 0 ^ Pr ° WemS ’ wh ° h * ve the 

How, do we make the best utilization of these people and at the 

ofcour™t£ co^SiS mP “ t froi " a11 concenied “‘Ming 

K d , a f! | n J in . ed to sa y that the best answer to this kind of thing would 
of at inTrill 11 answer that, perhaps, we could work out at some type 
spot al Conference rather tha n my attempting to do so on this 

Now, if I were to give an answer immediately, I would say that some 

whth° a ^“ p,,m0 ” , 0i 9* f! reedom of Information 

which is, of course, a Justice Department creature that is oriented 
toward the rest of the executive branch, would be one way to do* it 
The creation of an interagency council with two primary functions': 
ne being the function of education and training of agency staff in 

ssstevssr p,oblera of tarnover ’ as L J -““ d z 

h 

procurement process, and it very well may be desirable to have a task 
orce on the application of freedom of information to all tyioes of 
records generated in the procurement process. There are othe? areas* 
for instance casualty and accident investigations and many oS 
which w ould warrant the task force to define freedom of information 
principles and develop guidelines in those subareas. That could be done 

L y co U uirl an F inter t genCy - freed r ° f formation council as well as 
the condiot of regular seminars for agency staff involving of course 

PU Tr! I H 1 f lf<> -f ma ^m ip 60 ? 1 ® a , lld administrators, as well & as lawyers! 
i tlme > ^ be that the people in this council would have to 

have some staff support and some leadership, as well as just having- 


~ 7 ~ — j.^1 uxine, tiufc. council miarnt tie- 

elop the capability, or our present Justice Department Freedom of 

Sfrewlmn nf, ; nT mitt ? e WOuI< J dele S ate to ifc certain specialized kinds 
of freedom of information problems)— to the same people who hacl been 

fomationSr *™l°l» d guidelines in speeidc freedom of in- 

ni o ^, 0ther w ® 11 - k ?.°Y n exam ple would be, of course, the area of reg- 

hlS Ind 3 i r tb S iSif h y<> 7fv'' into 1 ver y heavil y in in your heaf- 
mgs. And 1 think if we do this and maintain good liaison with vour 

ton Z ™ T ght h *™ I* P"*p«ct of p“S 

rirf. t o ! i , L rii'.'l 1 w wtach my experience, particularly 

right alter Pearl Harbor, indicates is essential in meeting a -risis 

mnlc tl « 01 f effect tr /‘ Y ° U ^ aVe to have P eo P le w bo are not Afraid to 
mista ^® s 1 1 1 n 0I- der to move ahead and get the job done. 

Mr Moorhead. Well, we have some differences. But, Mr. Dixon vou *s 
say that section 3 of HJR. 5425 would repeal the so-calied doctnng ^ 
of executive privilege. For the purposes of this discussion, let us afP 
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sume that such a doctrine does exist in the law* although there is some 
question about it. I understand that there are new guidelines for the 
exercise of executive privilege that have been issued. Are you familiar 
with those new guidelines ? 

Mr. Dixon. I am, Mr. Chairman, barely familiar with them. I re- 
ceived a copy, an official copy, late yesterday, and I have not subjected 
them to great scrutiny. 

Mr. Moorhead. Would you submit a copy for the record ? 

^Mr. Dixon, We certainly will do that. This would include a document 
of May 3 which has three regulations and a document of May 4 which 
relates fo the. previous documents on the Ervin committee. 

[Note.— See hearing appendix, Foreign Operations and Government 
Information Subcommittee, 93d Cong., 1st sess., “Availability of 
Information to Congress,” April 3, 4, and 19, 1973.] 

Mr. Moorhead. Mr. Dixon, at the suggestion of counsel for the mi- 
nority, can we get a copy to have photocopied for the use of the 
committee ? 

Mr. Dixon. At the present time ?. 

i Mr. Moorhead. Yes. I do have some more questions, but I w T ant to 
go on and yield to the other members of the subcommittee. 

Mr. IVlcCJoskey ? 

Mr. MoQpositET. Mr. Dixon, we had previous testimony before the 
subcommittee by Mary C. Lawton, Deputy Assistant Attorney Gen- 
eral, Office of Legal Counsel. Is she your employee ? 

Mr. Dixon. She is a Deputy Assistant. Attorney General, yes, in the 
Office of Legal Counsel. 

Mr. McCloskey. She is Assistant Attorney General, Office of Legal 
Counsel, and you are the Assistant Attorney General of the Office of 
Legal Counsel. 

Docs that make you the head of that Office ? 

Mr. Dixon, That is correct. 

Mr. McClosicey. In expressing your opinion on the unconstitution- 
ally of the bill, I assume you are expressing your own personal opin- 
ion as well as that of the Department. 

Mr. Dixon. You are talking now about the section 

Mr- McCeqskey, I am referring to your testimony on page’ 36 . 

Mr. Dixon. On regulation of the executive privilege by the bill ? 

Mr. McCloskey. Yes. 

Mr. Dixon. Yes, we— and I — do have serious problems with that 
section of the bill, 

Mr. McClo^ey. Mr. Dixon, do you agree with Ms. Lawton’s ear- 
lier testimony before this committee that executive privilege would 
not apply to an inquiry by Congress into an alleged wrongdoing on 
the part of a White House assistant ? 

Perhaps you can give us a “yes” or “no” answer to that question. Do 
you recal 1. her testimony before the subcommittee ...? 

Mr. Dixon. I do recall a question of that nature being raised and 
an, answer being given. The premise we move from 

Mr, McCloskey. May I ask for an answer to my question, sir? Do 
you agree with Ms. Lawton’s testimony that the doctrine of executive 
privilege would not apply, to an inquiry by the Congress into an al- 
leged wrongdoing on the part of a White blouse assistant ? 

90 570 — 73 11 
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Mr DrtONi Only if the President reached that decision, as I lielieve 
has been reached every time the question has been seriously raised. He 
said that there should be full cooperation in the investigation of an 

alleged wrongdoing. . . . 

Mr. McCloskey. Do you understand my question? It is the specific 

qU Does n the doctrine of executive privilege; namely, the right of the 
President to withhold information from the Congress, extend to an 
inmiiry by Congress into alleged wrongdoings on the part of a hite 
House assistant ? I think you can answer that “yes" or no. 

Mr. Dixon. Yes, it could extend if the President so directed m 
appropriate circumstances. 

Mr. McCloskey. If the President, then, chooses to claim executive 
privilege, he could deny Congress the right to ascertain the truth 
about an alleged wrongdoing by a White House assistant? Is that 

your answer ? . . , . 

Mr. Dixon. Yes, that could occur. The President might, in that in- 
stance, be concerned about a concurrent grand jury investigation of 
the same matter, which he might feel was the initial forum to go into 
the matter The President in this area has, we feel, under the separa- 
tion of powers doctrine— as an implied power of executive privilege 
like other implied powers of the Constitution such as congressional 
powers to investigate— he, has. we feel, regarding executive privilege, 
a very broad power for this which is rarely exercised. It is 4 „ ^ Jr" 
ways waived, and most certainly would be waived, in almost all ot the 
•instances that we can conceive of, regarding allegations of wrong- 

'aTy ! McCloskey. Mr. Dixor , can you tell me whether the guidelines 
of executive privilege that you have tendered to the subcommittee were 
prepared by your office or by someone else ? . 

Mr. Dixon. These guidelines undoubtedly were based on prior work 
of our oflice but were not prepared at the current time by our office. 

Mr. McCloskey. By whom were they prepared, Mr. I )ixon i 

Mr. Dixon. These guidelines would emanate from the White House, 

and that is the extent of my knowledge. 

Mr McCloskey. Was there any consultation with your office on the 
preparation of these guidelines that you have handed to us today? 

Mr. Dixon. Not to my knowledge. 

Mr. McCloskey. On page 32 of your testimony, you state that a 
sustainable conviction of a murderer could become very doubtful it 
the Government is compelled to publicly disclose before trial, incrim- 
inating ballistic reports, a type of scientific test. 1 do not follow vour 
reasoning on that. In what way would a conviction be set aside or be 
unobtainable if the Government were required to publish its ballistic, 

scientific data in advance of tie trial? . , 

As I understand it, you are required to give it to defense counsel 

under the existing rules. , . , 

Mr Dixon Our feeling, though, was that the advance disclosure 
could jeopardize the conviction by giving to the public and defense 
counSfeh on occasion more information than they now obtain. Mr. # 
Saloschm has suggested that he has a thought on this matter, at least. 

M r. McCloskey. Let me first establish this point. 
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Today, under the existing rules of the Supreme Court, is not the 
prosecution required to make available to defense counsel any incrimi- 
nating evidentiary matters that may be used at the trial ? 

Mr. Dixon. Yes, there is a very broad 

Mr. McCloskey. Pardon ? 

Mr. Dixon. There is a very broad “pretrial.” 

Mr. McCloskey. Then how do you justify this statement that some- 
how the conviction of a murderer may not be obtainable if you have 
to publish the ballistics information ? 

- Mr. Saloschin. May I respond to that ? 

Mr. Dixon, Please, sir, 

Mr. Saloschin. The statement says that what the concern is here is 
not that the Government be compelled to disclose to the defendant or 

* his lawyer before trial incriminating ballistic reports. My colleagues 
who follow the law of criminal prosecution tell me it is simply pretty 
much accepted discovery law, pretrial discovery law, as it would apply 
to a criminal proceeding. That is not what we are talking about in this 
statement. The key word in the sentence that you read, Mr. McCloskey, 
is the word “publicly.” If the Government is compelled to publicly 
disclose before trial incriminating ballistic reports, now, the thought 
behind that statement is the legal principle which we have all read 
about in the papers — and I think it stems back to a Supreme Court 
decision— it runs back to the Supreme Court decision in the case in- 
volving Dr. Sheppard in which a substantial amount of publicity 
giving the public the idea that there w T as serious incriminating evi- 
dence against a criminal defendant, that that would prejudice his. 
right to a fair trial and that a conviction could not be sustained. And 
I take it that those lawyers who were concerned with criminal prosecu- 
tions are concerned that they be very careful not to have the Govern- 
ment’s evidence and the Government’s case tried in the newspapers, 
because they know that a conviction could be thrown out on appeal. 

Mr. McCloskey. I understand your point. What you are saying then 
is that there should be an exception to the publication of scientific 
data if it might prejudice a defendant’s case, in a pending trial, and I 
think we would agree with you. 

I want to go back to your opening statement, Mr. Dixon, in which 

* you have indicated that you would like to work with this committee in 
establishing appropriate rules and an appropriate balance. I do not 
find anything anywhere in your statement — anything but negativism — 
in response to this bill. 

I do not find any careful suggestions or affirmative suggestions. 

I find only a negative reaction to points in the bill, but I do not find 
any indication that the Justice Department wants to help the Con- 
gress clarify these things that obviously distress us so deeply, par- 
ticularly in view of recent disclosures concerning the Justice Depart- 
ment itself, its professional handling of matters, the destruction of 
records by the head of the FBI, and the withholding of information 
from the prosecuting authorities such as the Ellsberg case where those 
records were somewhere else in Justice. Have the records of the In- 
ternal Security Division, for example, been found since Mr. Mardian 
left the Department ? Have those records been discovered ? 
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Mr. Dixon. I have no knowledge of the present status of the records 
of the Internal Security Division. 

Mr. McCixskey. There are such records somewhere, are there nov? 

Mr. Dixon. 1 certainly assume so. 

Mr. McCeoskey. This is your Department. 

Mr. Dixon. The Division recently has been dismantled in one sense, 
but in another sense it has been transferred into the Criminal Division 
for the discharge of certain of its statutory responsibilities, prosecut- 
ing, in the national security fie ld. 

Mr. McGloskey. Well, I would, like to say I do not mean to hold 
you to these matters, but you can understand the desire of this com- 
mittee to work with the Justice Department if the Justice Depart- 
ment will work with us. But I do not find in your statement any affirm- 
ative suggestion as to how this law can be amended to remedy the tre- 
mendous number of defects that we have found in the hearings which 
have gone on now for over 2 years. I think you have adequately com- 
mented on the defects in the administration of the act. We find no lack 
of recommendations by the Justice Department for strengthening the 
criminal code to punish those who publish Government security infor- 
mation. I refer to your booklet, S. 1400, to revise your form and codify 
the substantive criminal law to penalize those who report classified 
information, and to remove the defense that it may have been improp- 
erly classified — the very purpose of these hearings. I would ask, re- 
spectfully, Mr. Chairman, that in addition to the negative statements 
you have made on the bills before us, that you provide us with some 
affirmative amendments that we might pass without compounding the 
problems of Government which you have very properly pointed out. 

We do not want to throw the baby out with the bathwater either; we 
do not want to double the cost of the administration of the law. But 
without your expert assistance: we are very likely in the current envi- 
ronment to pass a law that might impose some burdens on you to 
remedy the very grave injustices that have now come to light/ 1 would 
like to invite the witness, Mr. Chairman, to submit, in writing, some 
affirmative suggestions as to how we can cure some of these* defects. 

Mr. Moorhead. I would like to add to that request. If you do this, 

Mr. Dixon, just on a technical basis, would you suggest appropriate 
language that would, in effect, overrule the Mink decision ? 

The reason I think we should do that is that the Congress did not 
intend what the Supreme Court said we intended in that decision. 

Mr. Dixon. Yes. 

Mr. McClosicey. Excuse me. May I make one final comment on that 
point, Mr. Chairman ? 

Mr. MooRinsAD. Yes. 

Mr. MoCeoskey. I notice, Mr. Dixon, in your response to section 3 
of the bill, an attack on the doctrine of executive privilege. You point 
out with respect to executive privilege one example with which I 
think we would probably concur; namely, the documents entrusted 
to the executive branch of the Government by a foreign nat ion should 
not have to be turned over to the Congress" without some guarantee 
that we will keep them confidential, as you have guaranteed — and by 
“you,” I am referring to the executive branch. And I would cite as a 
reference the Keelhaul case, in which the British wore apparently 
guaranteed that we would keep the documents confidential. And I 
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think this is possibly a valid position whore Congress should recog- 
nize the executive privilege or where the executive right to withhold 
information from the Congress should, at least where it is without ade- 
quate protection. But this example, it seems to me, should not be con- 
strued as justification for the doctrine which you announced this morn- 
ing; namely, that in cases of wrongdoing the President would in 
effect, have the power to obstruct the discovery of the truth about one 
of his assistants in a congressional proceeding. Our differences of 
opinion on that doctrine might not extend to the one example you hate' 

^ cited here in your testimony. Previous witnesses from the administra- 

tion have indicated that in diplomatic negotiations, in intelligence 
gathering, and in military operations, the executive privilege might 
properly be claimed. But it seems to me that the example which you 

* have cited this morning might not be sustainable ; and if we could have 
rated from 1 to 10 those areas of executive privilege which you felt 
should be recognized by the Congress, we could then more competently 
enact legislation. 

Mr. Moorhead. Thank you. Ms. Abzug ? 

Ms. Abzug. Mr. Dixon, what is your view with respect to the request 
for information by a committee such as this concerning members of 
the executive branch of the Government which effect the failure to 
provide information or effect the utilization of information from the 
files which might involve a violation of the law ? 

Mr. Dixon. If 1 understood the question correctly, Ms. Abzug, you 
are rephrasing, in a sense, the question of access to information sought 
by Congress from the executive branch concerning alleged violations 
of law, either civil or criminal ? 

And at the outset I might point out that the doctrine of executive 
privilege, so-called, is, as such, almost never exercised. It has been 
invoked only four times in the present administration so far. 

Regarding the 

Ms. Abzug. You mean in this session, in this term of office? 

Mr. Dixon. Since 1969. We can provide the committee with that list 
if you would like us to do so. 

Ms. Abzug. The reason I ask that question is I think it has actually 
been involved through the administration 19 times, the President hav- 
- ing invoked it himself four times, and then the executive branch hav- 

ing invoked it at other times, and, essentially, this privilege which has 
been invoked still has the implication of executive privilege; so, I 
think we ought to just correct the record on that. 

* But please go further. 

Mr. Dixon. Yes. We may wish to expand, if you wish, on the Li- 
brary of Congress’ statement of 19 times and so issue our own view 
as to whether they are well taken in their position. 

But, on your question, most requests from Congress for information 
concerning alleged wrongdoing w T ould involve what are now known as 
investigatory files, cases contemplated or underway but not completed. 

It has been the policy of the Executive to reserve investigatory files, 
in part, for purposes of law enforcement and, in part, for purposes 
of protecting innocent people whose names get into these files and, of 
course, that happens in far-ranging investigations. I think that is the 
primary concern we have regarding requests of that sort. 

Ms. Abzug. I do not know that we have gotten a complete answer. 
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My question is : Supposing we were trying to find out what a member 
of the executive branch of the Government was doing with respect to a 
corporation and information with respect to that corporation that 
would require it to be subject to criminal prosecution and that in the 
course of various conversations that might have taken place a member 
of the executive branch of the Government might say “Well, I can 
figure out a way for you to get out of tins” — I mean, I am trying to be 
very graphic so that we understand each other. Do you not think 
we are entitled, if you had some information to that; effect, to get 
that in connection with the exercise of our duties as to what is happen- r 

mg in the executive branch of the Government in the execution of the 
laws that we have promulgated ? 

Mr. Dixon. Yes. Yon have a deep and abiding interest and an 
important interest. I believe that many of those kinds of requests * 

received are negotiated to the satisfaction of both sides. I get this 
information from talking with various persons in tie Department 
of Justice, and I could be wrong on that. But my understanding is 
that requests are made and sometimes the response is not immediate. 

There is a negotiation and then a release of that information so as 
not to harm any person or any private individual implicated in the 
files, which helps Congress in the course of its legislative mission. 

Ms. Abzug. Do you think that an inquiry from the Congress to 
a member of the executive branch of the Government is subject to 
executive privilege where it concerns possible wrongdoing under the 
laws over whose execution we have oversight ? 

Mr. Dixon. Well, 1 think the word “alleged” wrongdoing needs to 
be asserted in this discussion. And the President may consider that 
element in his response. Our fundamental position so far has been 
this: that the discretion to invoke or not to invoke rests in the Presi- 
dent, that it derives from the separation -of -powers principle, and that 
is a protective principle for the executive branch vis-a-vis other 
branches, e.g., to preserve candor inside the executive branch which is 
also in the public interest. As a protective principle — this is in response 
in part to your question and also to Mr. McCloskey’s question— it could 
not serve as a protective principle if it is defined by Congress rather 
than by the executive. Ultimately, of course, as disputes arise in the 
very difficult area of separation of powers, we sometimes have to get » 

to a court decision as the final arbiter between them — -the Congress and 
the executive — as the final adjudicator of the proper range of the 
rights asserted by either. But the proposition we start from is that 
the executive privilege rests in the executive branch, thus in the Presi- * 

dent, and is responded to by him, and that is probably the funda- 
mental reason why we are concerned about attempts at. legislation to 
regulate it, limit it, or otherwise define it. So, my initial response to 
the question is that the President; is the only one who can invoke 
the privilege. If he invokes it, he is deciding to stand on the separa- 
tion-of-powcrs principle as he understands it, and he would feel that 
there is a protective interest of the executive at stake. 

Ms. Abzug. Well, let us deal with the Constitution for a minute, 
and the question of separation of powers. The Constitution provides 
that an. executive officer, an official of the executive branch of the 
Government, is subject to scrutiny by reason of any misconduct which 
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would constitute treason or bribery or high crimes or misdemeanor, 
and if one is investigating the action of an executive officer in the course 
of the conduct of his duties, would you think that executive privilege 
would apply in that connection ? . 

We are exercising our constitutional responsibility to look into the 
official conduct of an executive officer of the Government, and in the 
event that there might be some cause for concern, an issue of, let us 
say, bribery, would you believe that the executive privilege would 

apply there? . 

I am talking now about separation of powers and the carrying on 
of the responsibility of the House in connection with its responsibility 
under the Constitution. 

Mr. Dixon. Well, I can conceive of a situation, ]ust hypothesizing 
along with you and in line with your hypotheses, where the President 
might ha ve no desire at all to do 

Ms. Abzug. I did not hear the last part. 

Mr. Dixon. I can hypothesize a situation where the President would 
have no desire at all to protect or shield wrongdoing, or an alleged 
wrongdoing, but would, consistent with the separation-of -powers con- 
cept, feel that the process of grand jury indictment and court trial and 
conviction was the proper initial process — to be followed by new, cor- 
rective legislation by Congress if needed, as suggested by the process, of 
criminal inquiry in the other branch of the Government, the judicial 

branch. ' . . . 

Ms. Abzug. Well, I am not discussing that kind of an inquiry. I am 
discussing an inquiry which, constitutionally, only the House can 
make, and that is concerning the conduct of an officer of the executive 
branch of the Government. It could be a judge, for example, as to 
whom they are exercising the possible imposition of their constitu- 
tional power under the section which says that an executive officer of 
the Government can be found to be violative of their responsibility by 
reason of either treason or bribery or high crimes or misdemeanors. 

Now, that is an investigation which, under the Constitution, the 
House must conduct, not the judicial branch of the Government. And 
I am asking you again whether you think it would be appropriate, if 
such an inquiry were to take place, for there to be an assertion of 
executive privilege? 

Mr. Dixon. I do understand the question. You are in the area 


Ms. Abzug.. I am following your line of reasoning, professor, 
which was that you are dealing with the issue not of the Freedom of 
Information Act and executive privilege but, in fact, the separation 
of powers. You were trying to point out to us that the executive under 
the theory of separation of powers has certain responsibilities and 
prerogatives, and I am merely reminding you of another responsi- 
bility and prerogative, and that is of the Congress and, particularly, 
the House as consigned to it under the Constitution. 

I am asking you very specifically whether you think, in the course 
of an inquiry that might take place by the House pursuant to its 
responsibility assigned to it under the Constitution to determine 
whether there is an issue, let us say, of bribery concerning a high 
officer of the Government— whether you think executive privilege in 
that instance would apply? ; r -,-u 
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Mr. Dixon. In the impeachment proceedings, you are speaking 

Or { 

Ms. Abztjg. I am only talking about an inquiry. I mean you know 
you are -welcome to say whatever you wish. 4 

Mr. jpixoN. If; you are referring to the Constitution, the constitu- 
tional clause, which is the hnpeaclmient clause, it has in it a series of 
misconduct such as high crimes and misdemeanors— — 

Ms. Abzito. And bribery and treason. 

Mr, Dixon. That is the impeachment clause in article I which is 
the foundation for the discussioii. The question is: In the course * 

of such' a proceeding, could executive privilege be claimed by the 
Preside]!!, and the answer simply is that it could be claimed, and, if 
claimed, it might contribute adversely in a certain instance to the 
Executive s success or lack of success in avoiding the proceeding going 
through the full route of accusation by the lower House and removal 
by the Senate. Impeachment' is an area where you have, obviously, 
sometimes a battle bet ween branches. In the past, ho wever, the Execu- 
tive has furnished information to the Congress in impeachment pro- 
ceedings. I believe I can give you some examples of that if you wish 
by a responsive letter. 

Ms. Abztto. Well, yon could conceive? of a situation under the theory 
of separation of powers where the executive privilege would not he 
in the course of an investigation or an inquiry into "the behavior or 
conduct of a member of the executive branch of the Government, 

I am interested also in another issue, and that is the issue of right 
of privacy. And I note, with agreement, that there should be a major 
effort to open many aspects of government, as you say at the beginning 
of your testimony. But I ain fascinated by your concept of the right 
of privacy in your further discuss, ons on various pages of your testi- 
mony in that in the constitutional concept it is your impression or 
your opinion, based upon your scholarly knowledge — which I know 
you have — that it is the executive branch of the Government that is to 
protect the right of privacy of individuals. 

Mr. Dixon. Insofar as the individuals give the executive information, 
requested by the Executive, in confidence, as is the case in antitrust 
matters. There is much material in the Antitrust Division files, for 
example, for certain law enforcement, criminal law enforcement gov- 
ernmental agencies. 

Ms. Abzug. And in the case where an individual is seeking, for 
example, information about what is in his own file, do you think that 
the Government should protect him from that ? 

Mr. Dixon. Very rarely, but a case could arise. There could be a case 
arise, in the area of an organized crime situation, where you are dis- 
closing to a given member of an organized criminal conspiracy ma- 
terial in his own files which would be of aid to his coconspirators. 

Ms. Abzug. Do you think it is consistent with your rather broad 
statements of the need to have open as many aspects of Government 
information as possible for there to be an accumulation of information 
about individuals in files and protecting that individual from that 
information that exists in those files in all branches of Government or 
many different branches of the Government ? 

Mr. Dixon. Most of the information is disclosed, But if there is a 
particular problem of confidentiality, or a particular problem of tip- 
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ping- the Government’s hand in an organized crime conspiracy, there 
would seem to be a legitimate reason in those rather rare instances to 
loIJow a policy or nondisclosure. 

Ms. Abzug. Well, I am not confining it to your example. I mean, 
there are some people about whom the Government has files that have 
not necessarily been involved in any crimes, organized or otherwise, 
but it is sort of, you know, part of an operation of Government to 
collect a lot of information. They might need it sometime. I am talking 
about one where it is not evident there is any — that it is not part of a 
i prosecution in an antitrust suit which, sometimes, is considered a good 

prosecution to proceed with and at other times as not a good prosecu- 
tion to proceed with. I am not talking about that kind of case. But I 
am talking’ about a situation where, let us say, the FBI decides that it 
would like to collect information about people who have decided not 
to wear long hair but short hair. Do you not think that that is viola- 
tion of privacy to let that agency collect files on how people wear their 
hair, and should not that individual be able to get that information 

from the Government if it is about that person? 

I mean, is that not what individual right of privacy is about, to 
be protected against Government infringing on the right of privacy, 
instead of the reverse as you seek to describe it in your testimony ? 

Mr. Dixon. As I understood yoiir question, I do not think we are 
very far apart on that question of the gathering of information of 
an odd type, as you suggest, just about hair length. It is very unlikely 
that it would be involved or intertwined in other protectable records 
or files. But I am not aware that there is a serious problem of nondis- 
closure of that information. 

Ms. Abzug. Well, but there has been much testimony before vari- 
ous. committees that there are tremendous numbers of files on many 
individuals, private and otherwise, in the possession of the FBI and 
people who have requested these files have not had them made avail- 
able to them? 

Mr. Dixon. Regarding FBI files, we have taken a very protective 
policy vis-a-vis the files for what we feel to be a rather important 
interest intertwined with law enforcement and not effectively separa- 
ble. The matter probably winds up in further work and, as' I under- 
. stand it, was the occasion for requests from the committee being con- 

sidered and processed. 

Ms. Abzug. Let me just ask you one more question on that so that 
we can illustrate the point and then perhaps have an opportunity to 
■» discuss it further. 

If the Justice Department is so concerned about privacy, did it, to 
your knowledge protest the recent Executive order opening up tax 
returns of farmers to the Agriculture Department ? 

Mr. Dixon. Regarding farmers, and the Agriculture Department, 
and their tax returns, there was no intent to invade the farmers’ pri- 
vacy. When it was perceived that the language, as drafted or as it 
might be interpreted — and I do not know whether it is a draftsman’s 
problem or just an interpretation problem — that there was a basis for 
fear of invasion of privacy, the regulation was redrafted. That was 
done in February or thereabouts, and there was a revision of the Ex- 
ecutive order regarding access by the Internal Revenue to data con- 
cerning farmers. All the Department of Agriculture wanted was 
access to group data for the purpose of building profiles on farm 
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income and farm income systems and policies and not access to data 
on individual farmers which would certainly be a matter of great 
concern. And. the regulation or the Executive order authorizing access 
was reshaped to respond to the Department 

Mr. Moorhead. I think we are going to have a hearing on that sub- 
ject, Mr. Dixon. 

I have some questions I would like to submit to you in writing;. 
Would that be agreeable to you? Aid if other members would do that,, 
would you submit answers for the hearing record ? We are trying to 
expedite the hearing, and we have another witness this morning. 

Mr. Dixon. You request to submit further questions in writing? 

Mr. Moorhead. Yes. 

Mr. Dixon. Yes; and we should bo able to respond to further 
inquiries. 

[The questions and answers follow :] 

Department oi^ Justice, 
Washington, D.C., June 8, 1973, 


Mr. William G. Phillips, 

Staff Director, Foreign Operations and Government Information Subcommittee 
of the Committee on Government Operations, Rayburn House Office Building, 
Washington , D.C. 

Dear Mr, Phillips: This is in response to your letter of May 15, 1973 trans- 
mitting 19 additional questions for written answers, supplementing my May 3, 
1973 testimony before your subcommittee on H.R. 5425 and II. ft. 49C>0. Each of 
the 19 questions with its accompanying answer is set forth ir the attachment 
hereto. References in the answers to “the bill” mean H.R. 5425 unless otherwise 
indicated, and references to our “statement” mean the full text of my written 
testimony of May 8th. 

We regret that we were unable to furnish these answers by the date you origi- 
nally had requested. 


Sincerely, 


Robert G. Dixon, Jr., 


Assistant Attorney General, Office of Legal Counsel. 



Nineteen Questions With Answers 

1. Question . On page 3 of your statement, you mention the “ comprehensive 
seminar on the proper handling of Freedom of Information requests ,” held on 
March 1, 1973, at the Justice Department. 

Please supply (1) a copy of the program agenda indicating the major topics M 

included in the seminar and (2) a copy of the Attorney Gcmeiuil's keynote 
remarks. 

Answer. A copy of the program agenda, captioned “Tentative Agenda”, is 
attached hereto as Exhibit A. (The program was conducted without change n 
the agenda as set forth in the “Tentative Agenda”.) A copy of the Attorney 
General’s keynote remarks, captioned “Memorandum for Assistant Attorney 
General Robert G. Dixon, Jr.” ancL dated March 1, 1973, is attached hereto as 
Exhibit B. 

2. Question . On page 5 of your statement , you say that u [\D]espite the laudable 
general purposes of H.R. 5425, we are compelled to oppose its provisions 
strongly 

Please state for the record which agency of the Executive branch “ compelled ” 
the Justice Department to oppose H.R . 5425-— was it the Office of Management 
and Budget, the White House , or who? 

Answer. The matter is merely one of semantics. There was no compulsion, 
beyond bur own belief. The sentence would express our meaning accurately if 
the words “are compelled to” were deleted. 

3. Question. On page 5 of your statement, you categorically determine that “ the 
proposed amendments in the bill (a) would lead to increased costs and adminis- 
trative burdens for government agencies without corresponding public bene- 
fits . . .” 
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On what basis did you calculate tchat value could be placed on “ public bene- 
fits” resulting from more open access by the American people to the affairs of our 
government as carried out by Executive agencies f 

Did you make a corresponding determination as to the “ public benefits ” that 
would accrue from a restoration of credibility in the governmental processes of 
the Executive branch which has reached such a low ebb in recent weeks f 

Answer. The statement was preceded by language indicating that this quoted 
statement was one of 4 statements or reasons intended to “summarize the overall 
reasons” for our opposition. 

The balance of the statement indicates which provisions were regarded as 
presenting problems in terms of anticipated public benefits in relation to costs, 

^ Examples include the government-wide requirement for publication of indexes, 

section 1(a) of the bill, and the government-wide detailed annual report require- 
ment, section 4 of the bill. Other possible examples are also noted in the statement, 
for example the proposed amendment of the 7th exemption which would routinely 
subject FBI and other investigatory law enforcement files to a record-by-record 

* determination. This is discussed in connection with section 2(d) of the bill at 
pages 88-34 of our written statement. 

We believe that the increased administrative burdens are obvious. An estimate 
of the public benefit to be derived from such proposed requirements as a published 
index is of course more judgmental. 

4. Question . Sirice you indicate also on page 5 that the Justice Department is 
concerned about the “personal privacy” of our citizens, how do you rationalize 
the indiscriminate use of wire taps against news reporters , the opposition to 
newsmen's “ shield ” legislation , and the failure of the Department to oppose the 
issuance of Executive Orders 11697 and 11709, giving the Agriculture Depart- 
ment the right to inspect the income tax returns of an entire class— the millions 
of farmers of America f 

Answer. The Justice Department is deeply concerned with protecting and pre- 
serving the personal privacy of our citizens from indiscriminate and unwar- 
ranted invasion. The use of wiretapping is not indiscriminately authorized by this 
Department against any class of citizens. The use of this method of surveillance 
is restricted to circumstances involving national security (Cf. 18 U.S.C. § 2511 
(3)) and in the furtherance of specific law enforcement objectives (18 U.S.C. 

§ 2516) as authorized by Congress. This Department is not engaged and is not 
authorized to engage in the indiscriminate use of wiretapping. See generally 
18 U.S.C. §§ 2510-2520, delimiting the areas of permissible wiretapping, and 
especially §2518, setting forth the procedure prescribed by Congress for the 
authorization of wiretapping. ... 

This Department has not opposed in principle the creation of a qualified testi- 
monial privilege shielding newsmen from being required to reveal sources of in- 
formation in federal proceedings. See statement of Robert G. Dixon, Jr., Assistant 
Attorney General, before the Subcommittee on Constitutional Rights, Committee 
on the Judiciary, United States Senate, March 13, 1973. However, it is our position 
that the successful experience under the Attorney General’s “Guidelines for 

* Subpoenas to the News Media,” issued on August 10, 1970, demonstrates that such 
“shielding” legislation is unnecessary. The very existence of these Guidelines 
indicates this Department’s support of the principle of a qualified testimonial 
privilege. 

^ We have opposed specific privilege proposals on technical legal grounds and have 

raised questions as to w T hether some of these proposals adequately protect other 
individual rights such as the right of criminal defendants to compulsory process. 

The Executive Orders referred to, No. 11697V 38 F.R. 1723 (Jan. 18, 1973), and. 

No. 11709, 38 F.R. 8131 (March 29, 1973), were promulgated under the authority 
conferred by 26 U.S.C. § 6103(a) which provides that certain specified tax returns 
shall constitute public records, but that these records “shall be open to inspection 
only upon order of the President and under rules and regulations prescribed by the 
Secretary. . . .” The purpose of these Executive Orders is extremely, narrow, 
namely, to permit inspection of income tax records “to the extent readily avail- 
able in the Internal Revenue Service” for specified years by the “Department of 
Agriculture” and only “for the purpose of obtaining data about such persons’ 
farm operations . . . for statistical purposes only.” 

Treasury Decision 7255, 38 F.R. 2332 (Jan. 24, 1973) promulgates the regula- 
tions to be observed in implementing the inspection by the Department of Agri- 
culture of these tax returns. The Executive Orders state that any inspection 
“shall be in accordance and upon compliance with the rules and regulations pre- 
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scribed by the Secretary of the Treasury. . . Section (b) of this Treasury 
Decision clearly states that the Secretary of Agriculture must apply in writing, 
precisely slating who will inspect the records and the reason why specific tax 
data is needed in relation to statistical goals of the Department, of Agriculture;. 
Subsections (b)(3), (d) (1), (2), and (3) deal expressly with the confidentiality 
of the data examined and its limited use for statistical puri>oses. 

The original order was prepared by the Department of the Treasury in language 
designed to serve as a prototype for future tax return inspect on orders. This 
Department approved ihe order as to form and legality. It was not requested to, 
nor did it, express any policy judgment. The subsequent modification was also 
approved as to form and legality. In our judgment both orders comply with the 
provisions of law enacted by Congress. We are not aware of a ay abuse of the 
inspection authority conferred. * 

5. Question, How would the amendments to the Freedom of Information Act , 
if enacted into law , “ create new uncertainties to confuse requesters, agency offi- 
cials and the courts” as you state on page 5? 

Would not the Justice Department issue clarifying guidelines based on the 
new amendments as was done in 1967 by the Attorney General? * 

Why has the Justice Department not updated, the 1967 guideline memorandum 
of the Attorney General to reflect case law that has further restricted the with- 
holding of information by Federal agencies? 

Answer. Our answer to this question parallels our answer to question 3 above, 
because the language noted in this question was also one of the “overall” reasons 
for our opposition stated in our summary. Examples of new, or newly significant, 
uncertainties are set forth at various points in our written statement, for ex- 
ample in the paragraph about Section l<a) of the bill appearing on pages 6-7; 
the discussion of Section 1(b) of the bill on pages 8-9 ; the last sentence on page 
22 about Section 1(e) of the bill; the “public interest” qualification in Section 
2(d) of the bill as discussed on page 34, and the provisions of Section 2{d) that 
would link the investigatory file exemption to public policy statements and regu- 
lations, as discussed on page 35. 

With regard to the balance of the question, whether the Justice Department 
would issue clarifying guidelines based on the new amendments as was done 
when the Act was passed in 1967, we cannot fully answer that question at this 
time. We would naturally seek to do our best to provide legal guidance in some 
form to other agencies concerning the requirements of legislation in this field. 

However, it should he noted that the 1967 guidelines required a major effort to 
prepare, occupying a large part of the one-year period between the Act's enact- 
ment and its eff ective date, during which exhaustive consideration and eoordina 
tion with many agencies and other interested organizations wag undertaken. 

This difficult task was made possible largely because the lawyers who under- 
took it were not; then involved in dealing with the steady flow of actual problems 
under the Act in other government agencies, in our own Department, and in the 
ongoing work of the courts which now 7 pre v ail. 

As to the last part of the question, we have not updated the 19^7 memorandum 
to reflect case law for the reason just described plus the following additional * 

reasons: (a ) The ongoing development of case law in this field would probably 
make a draft revision substantially out of date between the time of its prepara- 
tion and the dates of publication and distribution, or shortly thereafter; (b) 
many of the court decisions are not clear in their ramifications, some of them 
arc in conflict with other court decisions, and some of them represent inter- * 

pretations of the law which must be taken into account but which we are not 
necessarily prepared to accept as sound for general application to other disputes. 

Thus, only one ease has been decided by the Supreme Court, dealing w T ith tw 7 o of 
the exemptions in the Act, and questions have been raised about legislatively 
changing one aspect of that decision, while some who have considered the other 
aspect of that decision find it difficult to apply in concrete situations. In this 
connection it is interesting to note that the Attorney General’s Memorandum on 
the Administrative Procedure Act, which was issued in 1947 and w 7 as widely 
relied on, has never been revised or updated by this Department despite a con- 
siderable and continuing accumulation of court decisions interprel ing or applying 
that legislation ; < c) as we indicated in our December 27, 1972 letter to Chairman 
Moorhead, w r e believe there are preferable methods for accomplishing the objec- 
tive in question. Hee Attachment R to our December 27 letter at pages 7 through 
9, outlining a newsletter, a seminar or symposium program, or a combination of 
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these devices to accomplish the end in question. We should add that our expecta- 
i St l Jecember o£ testing one Of these methods during the early months of 
nave been sidetracked, in part by the increased workload generated by our 
liberalized Justice Department freedom of information regulations and by legis- 
lative hearings this year in this general held. We nevertheless hope to undertake 
steps ot this nature as soon as practicable. 

o'. Question. It is difficult to understand hoto the spokesman for the Justice 
Department , in discussing proposed 10 and 20 working day time limitations on 
responses to requests for records under the Freedom of Information Act can 
cavalierly suggest (bottom of page 12) that “agency personnel might disregard 
the legislative time limits” While recent events in connection with the Water - 
* & atG casG and government misbehavior with respect to the EUsbcrg-Russo case 

strongly suggest that the time-honored doctrine of “government by laws not bu 
men” has been abandoned , how. can an official of the chief law enforcement de- 
partment of the Federal government even suggest that any lawful Act of Con- 
gress would be “disregarded” by. the Executive bureaucrats? 

A ns we i. Ihe language, from the statement which you quote in your question is 
expiamed by the language which immediately follows, it The context appears 
when the passage is quoted, as follows, with the explanatory language in italic * 
agency personnel might disregard the legislative time limits on the not unreason- 
able assumption that the requester is less interested in a negative answer within 
the specified period than getting the information he seeks, even if it takes a little 
longer. * * *” 

Viewed in this context, we think the language in question merely reflects a 
desirable, common sense effort to carry out the central purpose of the Act of 
greater disclosure, in preference to a meticulous observance of procedural re- 
quirements that might give a requester a quicker but negative response This 
Position was not intended to suggest that any lawful act of Congress would be 
willfully disregarded by executive personnel. 

7. Question. On pages 19-22 of pour statement you discuss your opposition to 
language m Il.R. 51,25 that would overturn the Mink decision. You state that you 
“see no reason why Congress should overrule the Supreme Court's recent decision 
in this area.” Contrary to your remarks, there have been numerous arguments 
advanced that the approach of that decision is, indeed, unfair and circumvents 
tne intent of Congress in enacting the original Freedom of Information Act. In 
fact dicta in that decision , in effect, invited Congress to legislate in this area 
to clarify its intention. 

How can Congress or the public have any confidence in the sworn affidavit 
procedure by Executive personnel that certain information is properly classified 
which you advocate on page 20, in view of the overwhelming testimony before 
this subcommittee of the massive abuses of the classification system, the pen- 
chant ovcrolasslfication, and the rejection of su!ch affidavits by the Court in 
Us decision in the Pentagon Papers case in June 1971 1 

Answer. We assume this question is directed both to the subject of in camera 
inspection in litigation under the Act and to the subject of reviewing the class!- 
fication of documents. It is helpful to note that the opinion of the Supreme Court 

in Environmental Protection Agency v. Mink, U.S. , L. Ed. 2d 

m S. Ct. 827 (1973) is structured into two parts: the first dealing with exemp- 
tion 1 (classified documents) and the second dealing with exemption 5 (certain 
internal communications). The decision on its face precludes in camera inspec- 
tion only with respect to exemption l issues, not with respect to issues under 
exemption 5 or any other exemption. H R. 5425 would prescribe an automatic 
m camera inspection in all cases under the Act, regardless of the circumstances 
or the exemption involved. 

So far as exemption 1 is concerned, the Mink decision makes it abundantly 
clear that the intent of Congress, derived from a review of the legislative history 
of the Act, was to defer to a determination of the Executive what information 
should “be kept secret in the interest of the national defense or foreign policy” 

(5 TT:8.C. § 522(b) (1 ) ) . The Court said : P y> 

“We do not believe that Exemption 1 permits compelled disclosure of docu- 
ments, such as the six here, that were classified pursuant to this Executive Order 
Nor does the Exemption permit in camera inspection of such documents to sift- 
out so-called 'non-secret components/ Obviously, this test was not the only al- 
ternative available. But Congress chose to follow the Executive’s determination 
in these matters and that choice must be honored. 
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. . Rather than some vague standard, the test was to be simply whether the 
President has determined by Executive Order that particular documents are t> 
be kept secret. The language of the Act itself Is sufficiently clear in this respect, 
but the legislative history disposes of any possible argument that Congress in- 
tended the Freedom of Information Act to subject executive security classifica- 
tions to judicial review at the insistence of anyone who might seek to question 
them.” 

Tn the second part of the decision, dealing with the applicability of exemption 
5, the Court reached a different conclusion on in camera inspection. The Court 
stated that “in some situations, in camera inspection will be necessary and appro- 
priate,” however, the law does not mandate that such a procedure should “be 
automatic/’ 

, . In short, in camera inspection of all documents is not a necessary or in- 
evitable tool In every case. Others are available ...” ..... 

We do not read the majority opinion as inviting the Congress to clarify its 
intent regarding the scope of exemptions 1 and 5 and the use of in camera 
inspection, but the Court did touch upon the powers of Congress as well as their 
limitations. In ruling against in camera inspection under exemption 1, the 
Court touched upon a constitutional issue when it said that “Congress could 
certainly have provided that the Executive Branch adopt new procedures cr 
it could have established its own procedures — subject only to whatever limita- 
tions the Executive privilege may be held to impose upon such congressional 
ordering . Of. United States v. Reynolds , 345 U.S. 1 (1953) .” (Emphasis supplied.) 
Therefore, if Congress were to enact an automatic in camera review procedure, 
certain documents and information, within the province of Executive privilege 
would nevertheless be excluded from this procedure by reason of the separation 
of powers. See discussion in answer to question 9, below. 

As to what the question describes as “the massive abuses of the classification 
system” and “the penchant for overclassification” of information, problems in 
this area have existed for many years., but they should not undermine confidence 
in sworn affidavits, in view of the continuing efforts to deal with such problems. 
The subcommittee is invited to review the provisions of Executive Order 1151^ 


two documents both were executive recognitions of past excesses, and both pro 


determination has been made that its continued 


lassification. 


Jih be placed in sworn.' affidavits ‘that certain information is properly 
classified. The Court merely held that the Government had not earned its burden 
of proof in petitioning for an injunction in the face of ..the “heavy presumption 
against ... constitutional validity” with which “any system of prior restraints 
of expression comes to this Court . . The Court affirmed the findings of th| 
lower federal courts that the Government had not met its heavy burden of 
showing justification for the impositior” of prior. restraint on Hirst Amendment 
right of free speech. In other words, the Court’s treatment oi: the affidavits in 
these cases did not indicate a skepticism pf the affidavit procedure nor a lack 
of confidence in the truth of the affidavits but rather , a judgments to thmr, 
force in resolving the issue of irrevocable injury in -those cases. T he decis on 
was that where a prior restraint on the exercise of Hirst Amendment -rights 
had been sought, the Government had not met its heavy burden ot proof to 
warrant the grant of an injunction. Thus, both in the Acte l or/,- Times cape 
and in Mink supra, the courts used affidavits in dealing with clussihed docu- 
ments and were able to decide for the government in one case and against it in 

an Moreovor/the ^ Department has confidence that the threat of prosecution tor 
nerlur^ provided by 18 U.S.C. §§1621 1622. and 1023 is an effective deterrent 
agalnsf any misuse of the affidavit procedure. It is tlie opinion of the Department 
that federal employees are not apt to engage in illegal activity involving the use 
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in litigation of false affidavits in support of a classification of documents which, 
under the Executive Order and the Security Council Directive, is unwarranted. 

S. Question. In discussing the provisions of II. R. 5425 and II. 11. 4960 that 'would 
authorize the award of attorneys’ fees and costs to the FOI ease plaintiff when 
the government did not prevail in such litigation , you make the preposterous 
statement ( top of page 24) that “ some lawyers might take turns in filing these 
suits for each other.” 

Are you suggesting possible unethical conduct on the part of the legal 
profession t 

Are you aware of any such abuses in connection with similar provisions that 
have been contained in certain civil rights statutes for a number of years f 

Answer. We believe that our statement with regard to attorneys’ fees in these 
' cases, as set forth on pages 22 through 25, contains several reasons why this pro- 

posal should be approached with caution. We intended to imply no conclusions 
as to the ethics of any lawyer’s conduct. As to litigation under the civil rights 
statutes involving the award of attorneys’ fees against the federal government, 
we believe that experience with these awards in such litigation has thus far been 
too limited, and that the character of such litigation is too different from that 
under the Act, to have a major bearing on the issue here. 

9. Question. Where in the Constitution or any decision of the Federal Courts is 
there any mention , let alone the recognition , of the so-called doctrine of “Execu- 
tive privilege?” 

Answer. The doctrine of Executive Privilege denotes the constitutional au- 
thority of the President in his discretion to withhold certain documents or in- 
formation in his possession or in the possession of the Executive branch from 
compulsory process of the Legislative or Judicial branches of the Government, if 
he believes disclosure would impair the proper exercise of his constitutional 
functions. 

This authority of the President, described by the term “Executive privilege,” 
stems from the separation of powers doctrine embedded in the first three Articles 
of the Constitution and implicit throughout the document. While not expressed 
in a constitutional clause, Executive privilege necessarily flows from the powers 
vested in the President by Article II. 

The Supreme Court has recognized the right of the Executive to withhold in- 
formation from compulsory process of the Judicial branch in United States v. 

Reynolds, 345 U.S. 1 (1953). 

In United States v, Curtis s-W right Export , 299 U.Sv 304, 319-320 (1936), the 
Supreme Court recognized that “[s]ecrecy in respect of information gathered by 
[the President’s confidential sources of information] may be highly necessary, 
and the premature disclosure of it productive of harmful results.” 

In New York Times, Co. v._ United States, 403 U.S. 713 (1971), Justice Stewart 
in a concurring opinion joined by Justice White said : 

“It is clear to me that it is the constitutional duty of the Executive— as a mat- 
ter of sovereign prerogative and not as a matter of law as the courts know law- 
through the promulgation and enforcement of executive regulations, to protect 
the confidentiality necessary to carry out its responsibilities in the fields of inter- 
national relations and national defense.” (403 U.S. 713, 729-730 (1971) .) 

In Environmental Protection Agency v. Mink, — U.S. — - 93 S. Ct. 827 (1973) , 
the Court stated that the power off. Congress to require the Executive branch to 
furnish documents to the public under the Freedom of Information Act, 5 U.S.C. 

522, was subject to “whatever limitations, the executive privilege may be held to 
impose. Cf. United States v. Reynolds, 345 U,S..l (1953).”-.(93 S. Ct. at 834). 

In Soucie v. D t avd , 448 F. 2d 1007 (I). C. Cr. 1971), the Court of Appeals con- 
sidered the doctrine of Executive privilege in the context of litigation under the 
Freedom of Information Act. Noting that, “[t,] he doctrine of Executive privilege 
is to some degree inherent in the constitutional requirement of separation of 
power,” the coui*t pointed out that “the power of Congress to compel disclosure 
of agency records to the public is no greater than its power to compel disclosure 
to Congress itself.” (448 F. 2d at 1071, n. 9) 

In Ethyl C orp. v. Environmental Protection Agency, — F. 2d , Civil No. 72- 

2355 (4th Cir. 1973), the Circuit Court recognizes and addresses itself to the 
defense of “Executive privilege” in the following terms : 

“Such privilege [Executive privilege]: was well recognized long before the 
enactment of the Freedom of Information Act. The extent and scope of the privi- 
lege, which is regarded as in part constitutional in origin and in part common 
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l,een €X Plte a ’ted* n 'tke numerous decisions in which the issue has arisen. 
While the claim is one to be asserted Initially by the ‘head of the department 
which has control over the matter’ inquired into, resolution of the right to 
secrecy is not left to ‘the caprice of executive officers’ ; rather, ii: is for the courts 
to ‘determine whether the circumstances are appropriate for the claim of privi- 
lege. United States v. Reynolds (19S3) 345 U.S. 1, at 8-10.” 

10 \ Question. Why has the Justice Department not been more aggressive in 
requiring other Federal departments and agencies to comply with the Freedom of 
Information Lanof \ 


Answer. We liave no direct power to require other federal departments and 
agencies to comply with the Act, because Congress has vested the administration 
ot the Act in “each agency” with respect to requests for its own records. 5 IT.S.C. 
552(a)(3). We will continue to do our best within our available resources* to 
promote better compliance with the Act by other agencies, as was discussed n 
Mr. Erickson’s statement to your Committee on March 10, 1972, in our letter : o 
Chairman Moorhead of December 27, 1972, referred to above, and as summarized 
m my May 8, 1973 written statement at pages 2-3 and 42 through 44. 

11. Question. In reference to your objections to section 2 {a) of II. R. 5425, please 
explain how this language would affect the operations of the various investigative 
agencies referenced on page 26 of the testimony in vieio of the fact that the 
amendment specifically exempts disclosure which would unduly impede the func- 
tions of the agency and in view of the fact that investigative fund ions are gen- 
erally protected under present exemption (b)(7). 

Answer. The proposed language of Section 2(a) would interfere with the pro- 
tection of internal instructions and guidance, as discussed on pages 26-27 of our 
May 8 statement, because the amendment cuts back the scope of the second ex- 
emption to personnel matters only, thereby excluding operating matters and in- 
structions with respect thereto. The amendment would not exempt from dis- 
closure material which if released would unduly impede the functions of an 
agency, except in the case of personnel materials. 

We do not believe that the phrase “investigatory files” as used in the 7l;h 
exemption adequately covers internal instructions, manuals, memoranda or rec- 
ords of practices sought to be protected under the second exemption to maintain 
the efficiency of investigations, inspections, audits, negotiations, and the like. 
While an investigative file may incidentally reveal internal operating 1 instruc- 
tions to law enforcement personnel, and while such instructions mfcy upbn occa- 
sion be legitimately deemed parts of such files, the common-sense distinction be- 
tween investigatory files and manuals for government operations of a law en- 
forcement or adversary nature seems too real to treat them generally as parts 
of the same exempt category. This would mean stretching one exemption to 
cover what another should deal with, and may lead to confusion. Moreover, the 
investigatory file exemption applies only when the investigative activity is 
oriented against violations of law, whereas the internal instructions requiring 
protection under the second exemption affect not only law enforcement but also 
auditing and inspection functions aimed against inefficiency, to assure that maxi- 
mum value is obtained for the tax dollar. 

12. Question. Please give examples of confidential information supposedly re- 
leasable under section 2(b) of R.R, 5425 which would not be protected under 
other exemptions in the Act such as (b) {6) and (b) (7). 

Answer. Several examples of confidential information which would be un- 
protected under Section 2(b) of the bill and which probably would not be pro- 
tected under any other exemption were given on pages 28-2# of our May 8 
statement. These include letters of complaint from citizens not falling under arty 
other exemption, for example, a letter complaining about the efficiency or the 
policies of some government agency upon which the citizen depends for services, 
where no violation of law is Implied but where the citizen might hesitate to 
complain publicly for fear of antagonizing those employees or ofiieials whose 
policies or performance may be the targets of his complaint. We also cited 
casualty witness statements, including speculation on tin* possible causes of 
accidents, generated during fact-finding investigations undertaken purely for 
preventive safety ends rather than disciplinary or liability purposes. Other ex- 
amples cited included statements of employees given in the course of internal 
audits, confidential communications from legislators of a noncommercial, non- 
flnancial nature, and responses to solicitations for citizen suggcsllons as illus- 
trated in the statement. 
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exam Ptes, we understand that scientific experimenters 
sometimes submit tentative scientific information to government agencies to 
“ff, ! 1 '' agencies, with the understanding that the data will not bcf disclosed 
r.w^,! l liCd , \ v ; lUl ! JU / the experimenter’s consent, because the research is still in 
„ f ess aad ^e information is not complete or fully analyzed. It appears that 
such experimenters have traditionally had the right of first publication of the 

dfto'if i°h„ thelr research - and would not make available important preliminary 
data if the agency were required to infringe the scientist’s rights by releasing his 

snf et (1 l f r6 H' a U addition > t .^ ere ls a need t0 protect scientific and clinical 
safety data on food, drugs, cosmetics and medical devices submitted voluntarily 
to the government by foreign governments, states, and even private firms, for use 
ul u'f g 0V j erm C-CJ>t in making regulatory decisions designed to protect tlie public 
health, data which .will be submitted only on a pledge of confidentiality. 

hm examplas aot necessarily be regarded as exhaustive. However, 

they help show that the 4th exemption is a necessary safety value to prevent un- 
. due expansion of the other exemptions in unforeseeable situations where the facts 

present an overriding ethical or public policy imperative for withholding and 
no other exemption fairly applies. dnu 

IS. Question. The purpose of section 2(c) is to insure that individuals will have 
to the greatest extent possible, access to their own records held, by the oovern- 

wonld Ye t (ipryrofXae a ° ea ^ objective, please suggest language which 

Answer. § 2 (c) of the proposed bill could be amended to read as follows: 

oE title 5, United States Code is amended by adding 

after the final word “privacy” and before the semicolon the following ■ 

j Provided, that nothing in this exemption shall be construed to support a denial 
ac J?, ess a requester seeking the release of his own personnel, medical or sim- 
ilar file, solely on the ground that such disclosure to him would be an unwar- 
tan ted invasion of the requester’s own personal privacy ” 

We believe that, before further consideration Is given to any such amend- 
ment, the views of various agencies, such as the Civil Service Commission should 
be sought. We believe a very common practice is to waive the 6th exemption 
and grant discretionary access to the file or most of it to the individual who is 
the subject of thp file. We encourage such practices. There mav be cases how- 
ever, where showing an employee a file indicating he has a very serious dis- 
ease might have a dangerous impact upon him, and there may also be problems 
in identifying a requester as the subject of a file. 

U. Question. In view of the fact that the statistical record which would be re- 
quired to be kept under section it of H.R. 51,21, may be excessive for Congress’s 
needs and a burden an the Executive departments , please comment on the ad 
visabilUy of requiring a record, of only those requests which were not acted upon 
within ten days of receipt, thus obviating the need for voluminous record keen- 
mg of all routine requests, 1 

Answer. It is difficult to respond to this question in a comprehensive manner 
without a survey of the agencies and their major components. However to make 
a record of those requests which were not acted upon in ten days would not ob- 
viate the need for voluminous record keeping, although it should reduce the need 
m some agencies. For example, as pointed out on page 14 of our May 8 state- 
ment, the Immigration and Naturalization Service receives about 90 000 re 
quests a^year, which are generally processed within a 30-day rather than a 10-da v 
period. If they were required to collect data for an annual report on those re- 
quests which were acted upon on or after the eleventh day, the impact would still 
be very substantial. This suggestion does merit further study. 

J5. Question. You sta te that “no money has ever been appropriated to any agency 
to administer the extra work which the ( Freedom of Information) Act involves " 

However , agency budgets have been going up for years. Is it really the view of the 
Deportment of Justice that freedom of information is an extracurricular activity * 

Answer. We are not clear on what the question means in referring to freedom of 
information as an 41 ‘extracurricular” activity. Our record in this Department dem- 
onstrates that we take our responsibilities under the Act quite conscientiously 
The quoted reference to the extra work which the Act has imposed upon this 
Department and on other agencies is quite true. We added that with your under- 
standing and support, however, we confidently expect improved administration of 


96-570-73 12 


Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2 



Approved For Release 2000/09/M 4 CIA-RDP75B00380R000600070001-2 


16. Question. You state that the 10- and 20-day limit provisions “ probably would 
encourage hasty initial decisions to deny. * Actually , couldn't they also have just 
the reverse result of speeding decisions to provide information f 

Answer. We agree that it is possible that a rigid time limit provision would also 
result in hasty decisions to provide, as well as to deny, information. In general, 
however, a rigid requirement for a quick answer where time does not permit the 
examination of the records in question, any needed consultation witli concerned 
agencies and knowledgeable personnel, or a resolution of legal and polity doubts, 
will in our judgment tend to result in denials. Denial will be seen as the safe and 
cautious thing to do, on the theory that if a mistake is made in denying it can 
easily be rectified on appeal to a higher administrative authority or to the judicial 
branch, whereas a mistake in granting access would be irremediable. 

11. Question. You state that section 1(d) concerning classified documerits raises 
serious Constitutional questions because the Executive branch determines what 
constitutes “State secrets” Is it not true that Congress has the Constitutional 
power to replace Executive Order 11.652 on classification and declassification with 
a statute any time it chooses? 

Answer. Anv legislation of this nature would be subject to the constitutional 
powers and duties of the President under Article II of the Constitution to deter- 
mine what information affecting the national defense and foreign relations of the 
United States should be accorded particular degrees and kinds of protection. 

18. Question. On the awarding of attorneys' fees, wouldn't this help to discourage 
the Government from litigating weak or marginal Gases where information has 
been refused? 

Answer. We agree that the awarding of attorney’s fees might m theory be ol 
limited help in discouraging some agencies from litigating weak or marginaL 
cases where information has been refused, but we do not believe it would have; 
a significant effect. The usual reasons for litigating weak or marginal cases are 
that the agency thinks its policy or legal position is stronger than may appear to 
others, that the agency believes it will be criticized by a portion of the public or 
within Congress if it voluntarily releases the information, that the agency con- 
siders itself morally obligated to protect third persons or its own employees, or 
that the agency seeks the guidance of a court decision as to its obligations and 
options in circumstances of the type involved in the case. To the extent that art 
agency might decide to release information to avoid the risk of an award of 
attorney’s fees, there is no assurance that such a disclosure would not be at the 
expense of some legitimate private interest such as individual privacy. 

19. Question. You say that most Federal employees take their jobs seriously and 
tend to identify with their assignments, their agency and their files. Isn't their 
responsibility first to the public? Are they not public agencies and public files f 
To, whom do they owe a greater loyalty-— the President or the people of the United 

States? ... . ' . ... , 

Answer. We take it that the thrust of the question is to emphasize the broad 
public responsibility of all agencies and their employees. That is an important 
point to emphasize. Our comment merely recognizes the existence of a natural 
psychological trait in all organizations — indeed the better the organization as aa 
organization; the stronger may be tine., trait. We think the Freedom of Informat- 
ion Act has had a salutary effect, which we hope will increase, in tempering this 
normal tendency of an organization such as a government agency to become too 
insular ip its outlook because of its day-to-day and year-to-year preoccupation 
with its regular functions. ’ 

• ... e * • Exhibit A ■ - 

TJ.S. Department of Justice— Office of Legal Counsel 


TENTATIVE AGENDA 

■ seminar for Department of Justice officials who will be responsible for imple- 
menting the Department’s revised Freedom of Information (FOI) Act Regula- 
tions ^ Thursday) March 1, 1973 at’2 fOO' P.M. in Room 4510, Star Bldg. 

T. Introduction Asst. Atty. Geiil. OLC Robert G. DIXON, Jr. (2 :00 2 :10) 

2. Background of Act and Restitutions (How the Act cathe about; functions 
of D/J v the Administrative Conference; the Moorhead Report; the media, the 
private ’and public interest bar, etc: ; attitude of the courts) 

1 28 CFR Part Id A, as revised effective March 1, 1963, 38 Fed. Reg. 4391 of Feb. 14 , 
1973. 
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A. Remarks by Leon ULMAN, Deputy Asst. Atty. Gen’l OLO and chairman e® 
officio FOI Committee, and by Walter FLEISCHER, Asst. Chief, civil appellate 
section and member, FOI Committee. (2 :10-2 :2o). 

B. Questions & discussion on same. (2:25-2:40). 

3 New Procedures (Features of the new regulations; informal procedures) 

A. Remarks by Fredericka PAFF, OLC, member FOI Committee ; by Jack 
IIUSIIEN, Director of Public Information ; and by Malcolm HAWK, Omce of 
the Deputy Attorney General (2 :40-2 :55). 

B. Questions & discussion on same. (2:55-3:30) . . 

J h Standards for Granting or Denying Access (Statutory exemptions , technical 
& practical appraisal; discretionary access). 

A. Remarks by Robert SALOSCHIN, OLC, chairman FOI Committee. (3 .30- 

■> 3*45). 

B. Questions & discussion on same, (3 :45-4 :15). 

5. General Summary . iA 

A. Questions, comments, or suggestions on any aspect of the subject. ( .1 

* ^ B? Concluding remarks. (4:30-4:35). 

Exhibit B 

Office of the Attorney General, 

Washing ton r D.C., March 1, 1973. 

MEMORANDUM FOR. ASSISTANT ATTORNEY GENERAL ROBERT G. DIXON, JR. 

Be • Seminar on afternoon of March 1st on Improved Processing of Freedom 
of Information Bequests under the revised J ustice Department regulations. 

TMease extend my greetings to the participants in your Seminar. 

In a government like ours, whose powers under the Constitution flow from the 
People” who established it, there should be no quarrel with the basic philosophy 
of the Freedom of Information Act. That philosophy is sometimes described as 
“the public’s right to know.” But this right is not absolute, and several years 
experience has shown that it is not always easy to administer the Act wel , 
psiipcinllv when there is a clash of legitimate interests. . 

' We in the Justice Department are expected to provide leadership in administer. 

■ing this Act We advise other agencies, and we should' set a good example by the 
wav we handle requests for access to our own records. 

Our revised regulations should help to achieve faster and better processing of 
requests under the Act. I earnestly hope that everyone in this Department in- 
volved in processing these requests will try to do’ so in full accordance with the 
Act and regulations— that is, promptly, fairly, and with careful regard for the 

interests of all concerned. Richard G. Kpeindienst, 

• Attorney General. 

. Mr. Moorhead. When you correct your transcript. 

Mr. Gude? • . , . . 

Mr Gude. Yes ; thaulc you, Mr. Chairman. I just have two questions. 

On page 43 of J.I.R. 6046 introduced by Mr. 1 I utchinson and others— 
that is page 43. Do you have a cojiy of that ? ... T . • + 

Mr. Dixon. Yes;. I was looking at my statement. J t is not in my 

statement? : •• < 

... Mr. Gum?. No; do you have a copy of the proposed bill? 

It is the administration’s hill on recodifying the Code m this area. 

• Mr. Dixon. The Criminal Code? 

Mr. Gums. Yes. , , Y , • _ 

Mr. Dixon. Yes ; I do not have a copy with me, but I do have a copy 

in the office. ... ., , , . ,,,, , 

Mr Gude. Well, on page 43, subsection (d), it states that “the de- 
fense is precluded, and it is not a defense to prosecution under this 
section that classified information was improperly classified at the time 
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of its classification or at the time of the offense.” Is there any doubt in 
your mind about the question of the constitutionality of such a 
provision? 

Mr. Djxqn. Well, Congressman (xude. I am not prepared to testify 
this morning on those sections of the Criminal Code dealing with 
national security offenses. There are four sections. They are the. subject 
pf testimony by the Criminal Division before Senator McClelland 
committee. 1 am not prepared to go into these four sections in detail 
this morning. II you wish, I could attempt to respond to your inquiry 
in writing when I return my corrected transcript of my testimony. ^ 

Mr. Gude. I think that would be very helpful if that were possible. 

The memorandum on May 3 from the White House stated that the 
President desir es that the invoking of executive privilege be held to a 
minimum ; specifically, as to past and present members of the Presi - 
dent’s staff questioned by the F BI, the Ervin committee, or the grand 
jury, the privilege should be invoked only in connection with conversa - 
tions with the President, conversations among themselves involving 
communications with the President and as to Presidential papers. 

Now, this would seem to be a constriction of the statement of execu- 
tive privilege which Mr. Kleindienst previously had stated in reference 
to the subject matter. 

Does this statement by the President mean that executive privilege*/ 
k being redefined in this instance, or is this just for the purposes of 
testimony before the Ervin committee? Does the statement of Mr. 

Kleindienst still provide the larger umbrella covering executive privi- 
lege in general '[ 

Mr. Dixon. Well, Mr. Gude, I think the two can be juxtaposed and 
explained and made consistent in this w T ay : There is a distinction be- 
tween the authority of the President under the separat ion of powers 
doctrine to control executive privilege, and, on the other hand, his de- 
cision whether or not to waive it or invoke it in a particular instance.. 

Now, regarding the first aspect of my response, regarding control, 
we will Oppose legislation attempting to define legislatively the scope 
of the executive privilege. On the other hand, just created by this 
document of May 3, 1973, the President really goes all the way with 
executive privilege in terms of not making it a complete obstacle to 
access to information. And this document describes the manner in 
which he is waiving what might be a constitutional ultimate, unless in 
his view, overridden perhaps in a court decision, and applying it to a 
particular instance. I believe the three points there are consistent with 
the historic disinclination of Presidents to get to the issue of executive 
privilege or if they get to it, to make it a major obstacle to inquiries of 
this sort. This would become 

Mr. Gude. Then, you mean that the broader definition which Mr. 

Kleindienst set forth still prevails ? 

Mr. Dixon. I believe he was talking about the ultimate power and 
not the question of how it would be cr should be exercised in a particu- 
lar instance. If the information is privileged information— and the 
approach lias been to only invoke privilege regarding conversations 
with the President or which may closely involve the President- — and 
if the decision is made not to invoke it, that decision itself constitutes 
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an exercise of the power, an exercise of the power in the direction of 
being cooperative in the common interest of law enforcement in a 
gi ven situation. Maybe I am not responding to the question. 

The President has specified his view of the manner in which to 
utilize executive privilege in this present situation. 

Mr. Gude. I yield. 

Mr. MoGloskey. Would the gentleman yield ? 

Mr. Dixon, I am distressed about that answer in connection with 
earlier testimony before us. I had always understood that the Office 
of Legal Counsel prepared the President’s position on legal matters. 

Is that not correct? Is that not essentially your function? 

Mr. Dixon. That, very frequently, is the case. We respond to many 
requests. 

Mr. McCloskey. Yet you are here today testifying before us re- 
garding rules of executive privilege which are drawn by someone else, 
apparently in the White House and not in consultation with your 
office at all. Is it your professional and personal opinion that the rules 
of executive privilege which have been handed us today are consti- 
tutional? 

Do you have a personal opinion, Mr. Dixon, regarding these rules 
which were prepared outside of your office ? 

Mr. Dixon. Well, I think, in this matter, really my personal opin- 
is not very important. 

Mr. McCposky. Well, it is important, because we are relying on your 
testimony as one of the august professional bodies, supposedly free 
of political influence. We have a record that most of the attorneys in 
the White House have cither resigned or have been fired, and some 
unknown person has prepared guidelines on executive privilege— the 
most important aspect of these inquiries— and you are presenting the 
sole testimony of the administration before us on this crucial point. 

Again, I ask you: Is your personal opinion in accord with these 
guidelines that have been handed to us, or are you merely defending 
something that the administration has done ? 

Mr. Dixon. Well, as I said earlier, I received these officially early 
last night, and my attention was directed to the FOI Act and not to 
this matter in preparation for the hearing. So, I would need, in order 
■* to give an opinion, personally or officially, either way, more time to 

reflect on these documents and their relation to prior precedents and 
understandings. 

Mr. McCloskey. Well, if you only received this document last night, 

"*■ I think we owe you the courtesy of not asking for your professional 

opinion as to its constitutionality. 

Mr. Dixon. I am not prepared at this time, in any event, to say. 

Mr. McOloskey. But I could almost surmise that the morale in any 
Justice department, with its pride of professionalism, must be at an 
all-time low when you are handed documents that properly should 
have been prepared by your office to sustain testimony of this kind. 

Mr. Dixon. Well, we do not have exclusive jurisdiction concerning 
matters m the White Ilopse. There arc White House officials from 
whom we receive cooperation, and we are pleased to cooperate and ad- 
vise whenever possible. 
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Mr. Moorhead. T think, Mr. Dixon, that we will excuse you at this 
point. But we will try to phrase a written question to you to try to 
clarify the administration's position on executive privilege. 

We have statements from the former Attorney General Kehnquist, 
we have a statement from Ms. Lawton, and we have former Attorney 
General Ivleindienst’s statement. We have also had some discussions 
with you, and on these new guidelines, dated May 8 and 4 -which we 
will make a part of the record— we will try to phrase a question which 
will give you an opportunity to clarify the administration s present 

position on this subject. . ir 

Mr. Dixon. Thank you. Mr. Chairman, I am not trying to be at all 
evasive or at. all unclear. When new materials come in r o the picture we 
have to take time to evaluate them and reach a considered judgment, 
and we shall, ultimately, respond to your inquiry as best we can. 

Mr. Moorhead. Well, we thank you very much, Mr. Dixon, and we 
may be calling on your professional assistance as we go ahead with this 
legislation. 

Mr. Dixon. Thank you, Mr. Chairman. I shall try to cooperate on 
the legislation also. 

Mr. Moorhead. Our next witness will be Professor Thomas^ M. 

Franck, director, Center for International Studies at New \ ork 
University. 

Professor Franck is a distinguished student of government secrecy, 
classification, and foreign affairs. Wo are indeed fortunate in having 
him with us here today. Would you come forward. Professor Franck? 

I know that you have another appearance before another congres- 
sional committee on the other side of the Capitol scheduled for this 
afternoon. How much time can you give us ? 

Mr. Franck. Yes. I will be brief. I am not under any particular 
pressure. 

Mr. Moorhead. Well, then, you may proceed, Professor. 

STATEMENT OF THOMAS M. FRANCK, DIRECTOR, CENTER FOR 
INTERNATIONAL STUDIES, NEW YORK UNIVERSITY, AND 
PROFESSOR OF LAW 

Mr. Fr axc-k. Mr. Chairman, with your permission : Yon have copies 
of my testimony ; so, I will just very briefly summarize' what I have said 
in ther e. 

Mr. Moorhead. Yes. I have read it and consider it an excellent state- p 

ment. 

Certainly, if you do not read a few lines that I particularly want to 
hear, I will ask you to read them 

Mr. Franck. Thank you. 

Tt is a great privilege to be invited to testify before this commbtee. 

Those of us who are in the business of teaching and disseminating in- 
formation at the universities consider this to be perhaps the most im- 
portant of the committees affecting the long-range future of our 
professions. 

To put these remarks in context, because they are going to be rather 
critical of the status quo, perhaps I should report that there was a de- 
bate last, month in the Canadian House of Commons on information 
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policies of the Canadian Government. That government had tabled a 
statement on the release of official information to the House of Com- 
mons and the public. A number of Members said that the existing situ- 
ation had been so bad — and they did not think the new rules would 
make it much, better — that the best place for a Member of Parliament 
in Canada to get information was from the reports of investigatory 
committees and subcommittees of the U.S. Congress. 

So, while you may think you have it bad ■ 

Mr. Moorhead. They are in deep trouble. 

Mr. Franck. There are other places that have even more trouble 
than you. 

The search for better information flow between executive and legis- 
lative branches is a worldwide problem among democracies. In Brit- 
ain, the Franks Commission has just reported in. The Franks report 
is extremely conservative in proposing reforms for Britain. The Brit- 
ish law has been so bad that it has almost been good, because it has had 
a kind of chilling efFect on prosecutions; there have been very few 
prosecutions because the law has been so bad. But bad as the British 
law is reported to be, according to Franks, it is less restrictive than 
S. 1400. If S. 1400 is passed by this Congress the law, here, will bo 
even more restrictive than the British law. 

I am going to confine my comments today to the question of flow, 
information flow, in the field of national defense and foreign policy. 

The Mink case has focused our attention on this issue, and it poses at 
least three complex issues. 

The first of those is whether the executive, as one of the parties to 
a specific information dispute, ought also to be the judge of that 
dispute. 

The second is whether Members of Congress, in requesting informa- 
tion, ought to be treated differently than the general public; whether 
Congress should have different and speedier procedures applied to 
their requests. That seems to be a somewhat less important, but still a 
major, problem. 

And third is the question of my principal concern here : that of 
standards for disclosability. It has been popularly assumed — and this 
assumption is implicit in much congressional legislation and conduct, 

■r or at least has been in the past — that national defense and foreign 

policy are matters which, by their very nature are, somehow, sacrosanct 
and ought to be handled by the Executive and in secret. It is this 
proposition which I think ought now to be very seriously reexamined 
* as a part of the work of this committee. 

John Jay addressed himself squarely to the question of secrecy and 
conceded that the executive branch might sometimes — particularly in 
the negotiation of treaties— need perfect secrecy to achieve what he 
called “immediate dispatch.” And I think everyone here would grant 
that. And there might also have been occasions, he thought, where the 
most useful intelligence could only be obtained if the person possessing 
it were sure he could confide without being revealed in public. "Reports 
from other governments from informants or informers might dry up 
if their confidences were not respected. But Jay certainly did not think 
that foreign policy and national defense were discrete subjects re- 
quiring secrecy per se. On the contrary, he selected very narrow secrecy 
categories: first, where disclosure would compromise a secret inform- 
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ant or source, and, second, preparations for diplomatic or trade nego- 
tiations, including secret instruct ions to the negotiators. Beyond that, 

Jay believed that, in a democracy, the right to know should take 
priority and that foreign policy was no exception. 

Perhaps the time lias coxae for the information gathering agencies 
operating in the foreign and defense fields to be detached from the 
executive branch and made responsible equally to Congress and the 
President. There seems to me to be a particularly persuasive argument 
in favor of doing this, aside from the obvious ones emanating from 
democratic theory. One of the things that has come out of the revela- 
tions of the Pentagon Papers is the relatively small amount of atten- 
tion paid hj the political decisionmakers in the executive branch to 
the information engendered by the intelligence community. This com- 
plaint has been expressed by persons high in the intelligence com- 
munity. 

Thomas Hughes, former Assistant Secretary of State, Director of 
INR lias said that the work of the intelligence community would re- 
ceive much better attention from members of the executive branch if 
they knew that Members of Congress, or at the very least select Mem- 
bers of Congress, were receiving and reading the same intelligence 
reports. Part of the problem in the past had been the tendency for 
political decisionmakers to prefer opinion to information. Perhaps 
the pressure on the decisionmaker to square his own opinion with 
received information, with data, ivould be greater if the flow of in- 
formation were increased beyond the “eyes-only” contingent of the 
executive branch. 

The results of the Mink case have made early action by Congress 
particularly important. Under Mink , the courts are not even free to 
determine whether a classified document actually does pertain to na- 
tional defense or foreign policy once they receive an affidavit from 
the executive branch. Accordi ng to the court, “the test was to be simply 
whether the President has determined by Executive order” — which 
has to come to mean, simply, classification by any authorized official 
under general Executive order, “that particular documents are to be 
kept secret.” The majority of the Supreme Court held “wholly un- 
tenable any claim that the act intended to subject the soundings of 
'executive security classifications to judicial review" at the insistence of 
anv objecting citizen.” 

Xowq the right of the courts to review matters of this sort, if neces- 
sary in closed session, wmuld bo restored by the provisions of the 
Horton bill and the Moorhead hill. These bills would mandate the g 

courts to make an impartial determination of where national defense 
or foreign policy ends and consumer rights, environmental protection, 
and trade and commerce begin. 

The bill, in my opinion, provides the right answer to the first ques- 
tion: Who shall determine a dispute when one arises? The answer 
is that the decision should be made, and truly and independently made, 
by that organ of government designated by the Constitution to be 
the umpire of the system. The courts, in other areas touching on for- 
eign relations, have proven themselves able to make such determina- 
tions. They have made their own findings, independent of the execu- 
tive branch, in matters having to do with recognition of foreign gov- 
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ernments. They have held, for example, that the government of h^ast 
Germany exists and effect should be given to its laws in the domestic 
courts of the United States. The Upright v. Mercury Business Machine 
case is one example. Again, more recently, Congress has mandated the 
courts to make their own independent determinations in questions ox 
foreign expropriation where the acts of State doctrine has been in- 
voked. The courts do seem to be able to make decisions in matters that 
have a foreign relations content, even though these are inevitably ques- 
tions of some political interest. . t . 

The second question is whether, in addition to this process of judicial 
review, which would be available to the general public, Congress needs 
an administrative remedy for obtaining information that would be 
speedier, less formal and less rigidly adversary tffan the judicial rem- 
edy . I think there are strong policy reasons that might militate in favor 
of the Horton proposal for a joint legislative-executive commission to 
resolve disputes between the two branches and to provide the Congress, 
or the Members of Congress, into such information, sensitive or not, 
as may be necessary to the discharge of its consitutionally-assigned 
legislative and investigative functions. 

This brings me to the third problem. The time has surely come not 
only for reform of the procedure by which to review executive denials 
of information to Congress and the public but also for a change in the 
applicable standards and ground rules that pertain to secrecy and dis- 
closure. It will be helpful to have the courts or a commission— rather 
than the executive classifiers themselves— determine whether the Can- 
nikin Papers, requested by Congresswoman Mink, were or were not 
properly designated to be within the privileged category of national 
defense and foreign policy. But let us not assume that courts will not 
be heavily influenced by the Government’s deposition in making that 
determination. Should* Congress not reconsider the category itself 4 
Similarly, other, older, provisions of the Administrative Procedure 
Act, 5 IT.S.C. 551, et seq., 1970, contain procedural safeguards against 
arbitrary executive rulemaking. But these safeguards do not apply 
to the extent that there is involved a military or foreign affairs func- 
tion of the United States. Should not this standard for denying open 
procedures also be reconsidered ? # . 

Foreign affairs is now a much more important part of the business 
of the United States than it has ever been in the history of the country. 
It is also more of a Presidential monopoly than it has ever been m the 
history of the country. # . _ _ . , . 

Not only is there more of a monopoly vis-a-vis the other branches ox 
Government but more of a monopoly vis-a-vis other parts of the Exec- 
utive, that is, the Cabinet, and particularly, the State Hep artment. 
This makes it incumbent to have, a monitoring of Presidential deci- 
sions, outside review of the executive branch, based on sufficient infor- 
mation to make that review effective. Such a review must come, first, 
from the branch that shares the foreign policy power under the Consti- 
tution, that is, the Congress, and, second, from the press and the public. 
Even when the foreign relations power of the United States was less 
important a share of total Government power, it was never meant to 
be exercised solely by the President; Today, the issue is far more 
important. 
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Foreign relations may at one time have concerned only a handful 
of professional diplomats and soldiers. Today it is not a category which 
^ discrete from domestic matters. The importation of chrome from 
Rhodesia is ostensibly based on determinations of domestic need but, 
as a breach of international law, has an important foreign relations 
aspect. The sale of wheat to the Soviet Union is ostensibly based on 
foreign relations components. And it is based primarily on foreign 
relations or international trade considerations, but it has certainly 
had a tremendous impact on the cost of living in this country. In the 
same way, foreign relations initiatives, obviously, have an important 
effect on funds available for domestic poverty programs, for health 
programs, for educational programs, and so on. The two subjects are 
very closely interrelated in the sense that everything foreign has 
domestic impact, and, conversely, that most things that are domestic 
have foreign impact. The Watergate matter, from one aspect, is 
purely of domestic concern. 

But, from another aspect, it appears also to affect the capacity of the 
President to engage in foreign policy initiatives. Even the CIA seems 
to have found it difficult to observe'the line between the foreign and 
the domestic. In many ways, whether a matter is foreign or domestic 
is a matter of the perspective of the viewer. Perhaps Congress should 
provide a better standard for the courts or the commission to apply in 
determining disputes over access to information than whether the 
matter pertains to “foreign policy.” 

A bill drafted by Senator Muskie in 1971 would have permitted 
secrecy only for “information, the declassification of which would 
clearly and directly threaten the national defense of the United 
States.” 

That seems to me to be a better standard. 

Another standard might, be : “information concerning ongoing de- 
fense preparations or military operations.” This standard could con- 
ceivably be augmented by also permitting nondisclosure in the specific 
eases of “current negotiating instructions of U.S. Representative;? on 
matters pertaining to currently ongoing negotiations.” A revised stat- 
ute might also authorize the deletion from documents, prior to dis- 
closure, of “names and other identifying data if such disclosure would 
tend to interfere with the discharge of the functions of those named or 
the functions of the U.S. Government, or would tend to impede 
relations with a foreign government. ” 

A revised standard for nondisclosure should also insure that who- 
ever decides whether a particular piece of information must be dis- 
closed do so by assessing not only whether a disclosure would harm 
the national defense but also whether nondisclosure would seriously 
hinder the democratic or legislat ive process. The court or commission 
should be mandated to weigh the one desideratum against the other. 
Such balancing of equities is not at all alien to the thi rd-party process. 

Finally, a brief note of caution, and that is it seems to me it would 
be a very high price to pay for the excellent legislative proposals which 
are before this committee if, in retur n for an improvement in the in- 
formation flow, all information obtained outside the newly mandated 
procedures were to be subject to criminal penalties. There are initia- 
tives underway to that effect, I think it is important to remember that 
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in the past self-help, information obtained privately, outside official 
channels, has been the most frequent and fastest source of information 
in the area of foreign relations, for the Congress, the media, and for 
the public. 

Even with new and better legislation, self-help, whistle-blowing, is 
likely to continue to be the principal source. Not all such information 
flow is socially desirable, but much of it is essential to balance the 
tendency towards foreign policy by Presidential fiat. The test for 
when such information flow should be subject to penalties seems to 
*. me to be adequately set out in the narrower provisions of the Espionage 

Act. This makes punishable the taking, or the passing or the com- 
municating, of information with the intent to harm the United States 
or to benefit a foreign power under circumstances when harm occurs. 

Anything more than that, if it were to be legislated as a kind of a 
parallel to improvements in legalized information flow, would, I think, 
be a bad bargain for this House and for the American public. 

Mr. Moorhead. Thank you, Professor Franck. And as to that last 
cautionary note, I think all of the members of this subcommittee would 
say “amen.” 

I would also suggest to any of the members of the subcommittee 
who have not read pages 8 and 9 of your testimony that they do so. 

I think it is a good analysis of the “pull and call” between the execu- 
tive branch and the legislative branch. He mentions Executive secrecy 
on the basis of “functional utility,” while the press and the legislative 
branch argue for “supremacy of the democratic process.” I think that 
should be read in conjunction with your suggestion that whoever makes 
the final decision, the Commission or court, should have in mind the 
balance of the two objectives, in a democracy. 

On page 15 you say, “should Congress not reconsider the category 
itself,” and then on the next page you refer to a bill by Senator Muskie 
and then you make some additional suggestions. Is it your concept 
that this is an amendment to the Freedom of Information Act expand- 
ing the people’s right to know, or is this a change in the Congress’ 
access to information? 

Mr. Franck. I think the Congress’ right to know ought to be pretty 
clearly absolute. That is, Congress itself might want to establish its 
„ own system for regulating the flow of secret information inside the 

halls and offices of Congress and Members of Congress. Congress itself 
may want to have internal processes, its own rules, governing who 
may see what. But the information gathering community ought to re- 
# port equally to Congress as to the Executive, although not necessarily 

every item to every Congressman. It ought to be constituted something 
close to an independent agency responsible both to the Executive and 
to the Congress. First of all, I think that will improve the use made 
of its products. It will improve the Executive’s attention span vis-a-vis 
the informants. Second, it will allow an adversary evaluation, by two 
branches of government, of the significance of the information. Third, 
it will dispel that myth that the Pentagon Papers has already to a 
considerable extent dispelled the myth that if you know a lot more 
information you make sounder judgments. If nothing else, it will help 
to put that into perspective. 
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Now, within Congress, I think that there may be quite legitimately 
some limitations as to which Members of Congress have access to how 
much information. That seems to be something that could be deter- 
mined by the rules of Congress rather than by any legislation. Hut 
with the possible exception of those times I think the Congress ought 
to have access to exactly the same kind of, and the same quantity of, 
information as the executive branch. It may not always request that 
information. It may be peculiar even for it to request certain kinds of 
information and that there may be a considerable sanction for or 
against asking for certain kinds of information, but, as a matter of 
law, I think the information-gathering agencies ought be equally 
responsible to Congress and the same information should be made 
available to Congress as to the executive branch; And any limitations 
on that ought to be by way of congressional rules, 

Mr. Moorhead. Thank you, Professor. 

[Mr. Franck’s prepared statement follows :] 

Prepared Statement of Thomas M. Franck, Director, Center for 
International Studies, New York University, and Professor of Law 

I am grateful for the opportunity and consider it an honor to testify before 
this .committee,' which is already regarded as historic by many of my colleagues 
at the uni verities, for its innovative and persistent efforts to protect and enlarge 
our rights to know and to verify the tacts we teach. 

I am going to address myself today primarily to the provisions of H.R. 5425 
and H.E. 4900 as these pertain to tfce Mink case [Environmental Protection 
Agency v. Mink, 93 S. Ct. 827 (1973) ]. That is to say, I will confine my comments 
to the question of information flow in the field of national defense and foreign 
policy. The Mink case focuses on this issue. It poses at least; three particularly 
complex problems; The first is whether the Executive, as one of the parties to 
a specific dispute about non-disclosure, should be able to make the final 
determination as to its outcome; and, if not, then who is better qualified to 
decide? The second is whether Members of Congress— all or some of them* — 
should have greater and speedier access to information than the public as a 
whole. The third problem is that of standards. If we agree that some infor- 
mation in the general area of defense and foreign policy should not he subject to 
immediate disclosure, then by what yardstick is disclosability to be measured? 

There are, as regards this difficult matter of standards, at least three variables. 

One, obviously, pertains to the nature cf the material to be disclosed ; the second 
to the varying needs of the persons seeking disclosure : Congressmen, press, 
scholars, general public, etc.; and the third variable has to do with timeliness — 
how soon after the informaton came Into being its disclosure is being sou# tit. 

Any thoroughgoing solution to the Information flow problem in the foreign 
affairs and defense fields must address itself to each of these three problems 
and in terms of all three variables. There are undoubtedly others I have un- 
wittingly omitted. 

It has for long been popularly assumed, and this assumption is implicit in * 

much Congressional legislation and conduct, that national defense and foreign 
policy are matters which, by their very nature, must be dealt with primarily 
by the Executive and in secret Secrecy is necessary not only to avoid tipping 
one’s hand to the enemy, but to permit flexibility, maneuver, and, above all, 
speedy response. An open foreign policy’s greatest cost is not that the enemy 
will know it, but that Congress and everyone else will want to participate ip 
making it. 

Nearly three hundred years ago, John Locke observed a degree of contradic- 
tion between democratic control of government and the exigencies of foreign 
relations. lie concluded that the control exercised by the legislature and by law 
over the nation s relations with other states, which he misnamed the ‘‘federative 
function,” would perforce be less than over other, domestic, aspects of gov- 
ernance. External relations, he stated, are “much less capable to be directed 
by antecedent, standing positive laws” than domestic affairs but must, instead, 

“necessarily be left to the prudence and wisdom of those whose hands it is in 
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to be managed ... by the best of their skill for the advantage of the common- 
wealth.” John Locke, Treatise of Civil Government , (New York : Appleton Cen- 
tury Co., 1937), pp. 98-99. Moreover, to place this foreign relations discretion 
in any hands but those of the executive would invite conflict and contradiction 
“which would be apt some time or other to cause disorder and ruin.” /hid., p. 99. 

Dr. Lemuel Hopkins, leader of the Hartford Wits, in his sardonic poem 
attacking populism and the confederal (constitution, said much the same thing: 

“But know, ye favor’d race, one potent head 
Must rule your States; and strike your foes with dread, 

The finance regulate, the trade control, 

Live through the empire, and accord the whole.” 

Lemuel Hopkins, The Anarchiad, published in The New Haven. .Gazette between 
Oct. 2(5, 1786 and September 13, 1787, reprinted in part, including the quoted 
excerpt, in Vernon L. Farrington, The Colonial Mind, 1620-1800, Y oh 1 (New 
York : Ilarcourt Brace and Co., 1927), pp. 371-373 at 372. 

Some weight has even been given, indirectly, to this view of the institutional 
necessities for the efficient conduct of foreign relations by the Supereme Court of 
the United States. In the oft-cited U.8. v. Curtis s-W right Corp., the Court sus- 
tained a broad delegation by Congress to the President of discretionary power to 
prohibit sale of arms and ammunition to parties in the Chaco war. Justice Suth- 
erland, for the Court, spoke of the “exclusive power of the President as the sole 
organ of the federal government in the field of international relations” and noted 
that legislation .which had to be Implemented on the basis of “negotiation and 
inquiry within the international field must often accord to the President a degree 
of discretion and freedom from statutory restriction which would not be admis- 
sible were domestic affairs alone involved.” 299 U.S.304, 319-22 (1936). What 
is notable about Curtis s-W right from the constitutional point of view, however, 
is that it, and the very few similar cases, Cf. United States v. Chemical Founda- 
tion, 272 U.S. 1 (1926), never question the right of Congress to legislate in the 
foreign relations field but only test whether, in legislating, Congress can dele- 
gate its own broad discretionary powqrs to the Executive. To this question, the 
court has given a qualified affirmative response. But what Congress has given 
must be Congress’ to withhold, to retrieve, to exercise without any delegation to 
Presidential discretion. 

, Whatever Justice Sutherland’s, dicta may have presumed, the Constitution of 
the United States is not John Locke’s word made la \y,. and quite specifically not 
in the matter of exclusive executive authority over foreign affairs. The foreign 
policy and defense powers are divided by the Constitution between Congress and 
the President, with a very large share reserved explicitly for the former. 

Alexander Hamilton in Federalist No. <> 9 explicitly set out to quiet the fears of 
Americans that the Constitution did, in fact, propose to give the Executive a 
foreign policy and defense monopoly. “The President,” he wrote, “will have only 
the occasional command of such part of the militia of the nation as by legisla- 
tive provision may be called into the actual service of . the Union.” The Feder - 
* alist Papers, WilUnoore Kendall and George W. Carey (eds.) (New Rochelle: 

New York, undated), pp. 415-420. The President’s power as supreme commander 
'‘would amount to nothing more than the supreme command and direction of the 
military and naval forces, as first general and admiral of the Confederacy” but 
it would explicitly not include the power of "declaring of war and to the raising 
% and regulating of fleets and armies— all which, by the Constitution under con- 

sideration, would appertain to the legislature.” ibid. The President is also “to 
be authorized to receive ambassadors and other public ministers. This, though 
it has been a rich theme of declamation, is . more a matter of dignity than of 
authority.” Ibid. Hamilton also emphasized the balancing power of the Senate 
to concur in the appointment of ambassadors, ps did John Jay. Federalist Paper 
No. 6*4, ibid., pp. 390-393. Jay added that the Senatorial role would ensure that 
'‘the affairs of trade and navigation should be regulated by a system cautiously 
formed and steadily pursued.” Ibid., p. 392. 

A policy cannot be cautiously formed and steadily pursued by Congress if 
it does not know what pre-existing policies are already in force, why they were 
implemented, where, how and why they have succeeded or failed. 

Jay, addressing himself squarely to the question of secrecy, conceded that the 
executive branch .might sometimes, in the negotiation; of treaties, need “perfect 
secrecy” to achieve “immediate dispatch.” Ibid. There would also be occasions 
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“where the most useful intelligence may be obtained, if the persons possessing 
it can be relieved from apprehensions of discovery.” There might be secret 
informants who would “rely on the secrecy of the President, but who would not 
confide in that of the Senate, and still less in that of a large popular assembly.” 

pp. 392-393. However, Jay prophesied that “Those matters which in nego- 
tiations usually require the most secrecy and the most dispatch” would be “those 
preparatory and auxiliary measures which are not otherwise important in a 
national view.” He added that the Senate’s “talents, information, integrity and 
deliberate investigations” would always balance the executive prerogatives of 
“secrecy and dispatch.” Ibid., p. 393. It is worth noting that Jay did not think 
that foreigji policy and national defense w ere discrete subjects requiring secrecy 
per se. On the contrary, he selected very narrow secrecy categories : first, where 
disclosure would reveal a secret informant or source— “blow 7 a cover” as Jay 
would certainly not have put it— and, second, the case of preparation for diplo- 
matic or trade negotiations, including secret instructions to the negotiators. 

Beyond that, Jay believed that the right to know had to take priority in a 
democracy an d that foreign policy w 7 a 3 no exception . 

It is not only in the United States, but in every democracy, that the people 
have constantly sought reassurance that their executive’s need for “seerecv 
and dispatch” in foreign affairs world be balanced and checked by a vigorous, 
informed legislature and public. In the words of the recent report of the Franks 
Commission in Britain, “from the earliest times governments of all types have 
been anxious to preserve secrecy for matters affecting the safety or tactical 
advantage of the State. It is, however, the concern of democratic governments 
to seb that information is widely diffused, for this enables citizens to play a 
part in controlling their common affairs. There is an inevitable tension between 
the democratic requirement of openness, and the continuing need to keep some 
matters secret. Great Britain, Home Office, Departmental Committee on See- 
* 'of the Official Secrets Act mi, Vol. I, Cmnd. 5104 (London, H.M S O 
1972 ) , p. 9 * commonly referred to as the Franks Report. 

This checking and balancing lias two functions: 1) to ensure that executive 
discretion stays within the boundaries of the foreign affairs prerogative and 
does not replace legislation as the way to regulate the internal affairs of the 
nation ; and to ensure that the public is adequately, if not in every instance 
immediately, informed so that their executive could still be held to account 
even in foreign affairs. In the words of John Stuart Hill, “if the public, the 
mainspring of the whole checking machinery, are too ignorant, to passive' or 
too careless and inattentive to their part,” democracy fails. “Without publicity,” 

Hill flaks, how could They either check or encourage what they were not per- 
mitted to see John Stuart Hill, Considerations on Representative Government 
(London : Longmans, Green and Co.. 1872), p 13 

^e 'vri tten Const! tutlon of the United States, nor the half-written consti- 

°. f Ca " a £ a ’i? ast \° f all the unwritten constitution of Great Britain, has suc- 
ceeded in establishing the balance decreed by democratic theory between the im- 
peratives of executive discretion and secrecy in matters of foreign affairs in- 
cluding defense on the one hand, anc! the public’s need and right to nartioinate * 

knowledgeably, in the democratic process— either directly or through their elected 
representatives. There is no abstract basis upon which to reconcile the demands 
of the government for secrecy and dispatch” with those of the demos for access 
to information When the executive- the President, a cabinet minister, a senior * 

bureaucrat— refuses information, the government usually argues the case for 
security, speed, and for preserving the integrity of an internal bureaucratic ad- 
visory process. But when legislatures, the press, and an aroused public demand 
information, they are really calling for a right to participate either in making 
or in reversing, a decision. The executive champions functional utility The 
demos argues for the supremacy of democratic process. Without concern for util- 
ity, the society is doomed from without or disintegration from within. Without 
CO i? C( L ri i .i P ] ' ocess * ^ ie s °ctety is scarcely worth preserving— at least for those 
who hold liberal democratic values. All democracies concerned for survival there- 
fore, must strive to maintain a functional balance between these competing 
demands. * 

Such a balance, however, cannot be captured in philosophic abstraction or even 
m constitutional formulas. If there is: a balance, it is likely to be an imperfect 
shifting, dynamic, tension-filled, equilibrium compounded by numerous small 
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accommodations between the key actors in a society’s foreign policy process.. 

There can never be a final solution. 

However, if there is no such thing as a perfect equilibrium, there is certainly 
such a thing as a temporary dis-equilibrium. The events of the past six years 
have produced such a dis-equilibrium, not least in the field of foreign affairs 
and especially as between Congress and the Executive Branch. The Freedom of 
Information Act as originally enacted was the the product of an era when this 
dis-equilibrium had not yet become as widely noticed as it is now. Consequently, 
it provided a wide exemption that permitted the government to refuse to dis- 
close matters “specifically required by Executive Order to be kept secret in the 
interests of the national defense or foreign policy.” Title 5, section 552(b) (1), 

U.S. Code (1970). The general classification system set out in Executive Order 
10501 as amended by Executive Order 11652 has been used to meet this require- 
ment for a specific finding that an item ought to be kept secret. The Congres- 
sional reticence evidenced in this broad exemption for national defense and for- 
eign policy is in the tradition of mutual accommodation which, in the past, has 
made it possible for the executive and legislative branches to share the foreign 
relations power of the United States as the Constitution requires. 

It does not follow, however, that there is a constitutional basis for this Con- 
gressional reticence. Accommodation, rather, has been evidence of mutual good 
sense and a desire to make coordinate but separate powers work. To compel dis- 
closure of the name of an informer still employed in intelligence work, or the 
negotiating instructions of a diplomat still engaged in negotiating, or the exact 
current strategic deployment of nuclear weapons, is as alien to Congress’ as to 
the Executive’s sense of national security. But Congress has never conceded 
that it is a sieve incapable of keeping a secret. A committee of the .House of 
Representatives during, the controversy with President Tyler over the alleged 
frauds of Indian Agents, in 1843, specifically declared that Members of Con- 
gress are “as competent to guard the interests of the State, and have as high 
motives for doing so as the Executive can have.” 3 Hind’s Precedents of the 
House of Representatives, p. 185. Given the secrets-revealing penchant of some 
in the Executive, of. late, this may not be very high self-esteem. But, if Congress 
has never accepted that it is a collective security risk, it has also acted with 
pragmatic caution. Very few disputes have arisen, or are likely to arise, over 
executive secrecy in really straightforward defense security matters. Regarding 
this hard-core information, Congress has, by its voluntary reticence, in effect, 
said to the executive branch “we will, allow you to act as the judge of what 
may have to remain an executive secret in the field of foreign affairs so long as 
we are convinced that you are keeping from us only those, matters the with- 
holding of which any reasonable Member would recognize to be absolutely es- 
sential to the national interest.” 

In 1930, for example, the Senate, as part of its advise and consent function, 
called on the Executive to show it all papers relating to the negotiation of the 
London Treaty for the Limitation and Reduction of Naval Armaments. The 
President resisted having to produce all, on the ground that some documents 
contained very frank comments on foreign officials. Although a majority of 
~ Senators in the debate confirmed the constitutional right of the Senate to require 

production of all documents, the body nevertheless voted in favor of an amend- 
ment that made the demand for production subject to the usual “if not incom- 
patible with the public interest” proviso. 73 Congressional Record 86 (1930) ; 

Mary Louise Ramsey, Library of Congress, Congressional Research Service, 

^ American Law Division, “Executive Privilege,” Memorandum of June 7, 1971, 

43 at 43-45. 

Unfortunately, the United States appears now to have entered a period when 
the mutual confidence underlying this voluntary abstention has been eroded. The 
responses recently elicited by Senator Ervin’s questioning of the Department 
of Defense concerning Army surveillance of U.S. civilians and data bank pro- 
grams, the refusal of information to the General Accounting Office of Congress 
by the Departments of Defense and State, the refusal of environmental data 
concerning the Cannikin tests for Congresswoman Mink, taken together with 
Congressional reaction to these refusals, suggest that the erosion has gone 
rather far. United States, Senate Subcommittee on Separation of Powers of the 
Committee on the Judiciary, Hearings, “Executive Privilege: The Withholding 
of Information by the Executive,” 92nd Congress, First Session, 1971, pp. 5-6; 
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see also, “Summary lusting of Significant Access to Records Problems in Recent 
Years,* pp. 310-314. 

There is no longer a disposition on the part of Congress or the public to permit 
Die Executive complete discretion not to disclose information simply by stating 
that it is in the field of foreign policy or national defense and requires protection. 

The results of tli e Mink case have. made early action by Congress particularly 
important. Under Mink, the cpurts are not even free to determine whether a 
classified document actually does pertain to national defense or foreign policy 
once they receive an affidavit; from, the executive branch. According to the 
court “The test was to be simply whether the President has determined by 
Executive Order that particular documents are to be kept. secret.” Mink at 833. 

T lie 1 majority of the Supreme Court held “wholly untenable any claim that the 
Act intended to subject the soundings of executive security classifications to 
judicial review at the insistence of, any objecting citizen.’’ Mink at 834, The result 
is not only to confirm the exclusion of national defense or foreign; policy from 
the Act’s requirements for disclosure, but to make this category capable of 
infinite expansion at the sole discretion of the executive. Since American isola- 
tionism gave way to American world leadership, there are very few important 
decisions to fee made in Washington which do not have at least some “national 
defense or foreign policy” implications. 

The salutary effect of both H R. 4030 and H.R. 5425 is to restore to the courts 
power to make an impartial determination of where “national defense or foreign 
policy” ends and consumers’ rights, environmental protection, and trade and 
commerce begin. It is not in the tradition of American courts to abdicate their 
constitutionally -assigned role, merely because the issue is one involving foreign 
policy judgments by the government For British courts, in contrast, British 
recognition of a foreign government U conclusive as to whether that government 
does or does not exist even for purposes of suing, being sued, or of giving eifeet 
to its acts and laws in British courts. Luther v. Sugar (1021), 1 K.B. 45G, Huch 
diffidence has never been the etiquette of the IT.S. courts, which, have assumed 
the duty, however awkward, of making their own determinations of fact. 

Upright v. M ercury Business Machine Co., 213 N.Y.S. 2d 417 (1016). The two 
bills before this committee merely restore the Courts to that tradition of equality 
with the other branches. 

This, then, is the answer, and, in iny opinion, the right answer to the first ques- 
tion : who, in the event of a dispute, shall decide. The answer is that the decision 
should he made, and truly and independently made, by that organ of government 
designated by the Constitution to be the umpire of the system. 

This does not mean that any opportunity should be missed for resolving 
conflicts before recourse to litigation. To this end, Congressman Horton’s bill 
(H.R. 4960) carried forward in somewhat revised form a proposal found in 
Congressman Moorhead’s bill of May 24, 1^72 (H.R. 15172). In place of the 
earlier hill’s provision for a Classification Review Commission, the Horton bill 
proposed a Freedom of Information Commission. Although the new title sounds 
somewhat more partisan in tlie cause of Congress, the composition of the new 
commission is actually, numerically, better balanced to accommodate executive 
representation. There is something to be said for and against the commission idea. 

I believe thai; the experience with litigation to date militates in favor of inter- 
posing some form of speedy administrative remedy along these lines. Such a com- 
mission could be helpful not only to a member of Congress, press or citizen trying 
to get information but also to courts which may need expert disinterested advice 
in deciding how to apply the new discretion in the field of “national defense or 
foreign policy.” On the other hand, the press is afraid— and with considerable 
justification, that if such an administrative clearance process is instituted, it will 
he accompanied by criminal sanctions for obtaining classified information by 
other means, outside the new channels. For the press, even' i ton- or fliii ty-dav 
delay while the Commission procedures are exhausted could have a serious in- 
hibiting effect. Incidentally, Britain and New Zealand have instituted Parliamen- 
tary Commissioners for Administration with powers different but comparable to 
those contemplated by this legislation. Of. Parliamentary Commission Act, L967, 

15 & 16 Eliz. 2, c. 13. 

There is another matter as to which I feel some ambiguity. In the earlier 
Moorhead draft the right to know was not identical for everyone. There is 
something to be said for treating differently requests for information from 
Members of Congress, particularly from members of key committees, and, on 
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the other hand, requests from ordinary citizens. The ordinary citizen can effect 
the foreign policy decision-making process primarily every four years at Presi- 
dential elections. Congress, through its investigatory appropriations and powers 
can effect the process much more immediately. Therefore, its needs are distin- 
guished from those of the citizen. 

This brings me to the third problem. The time may have come not only tor 
reform of the procedure by which to review executive denials of information 
to Congress and the public, but also for a change in the applicable standards 
and ground rules. It is, of course, helpful to have the courts, rather than the 
executive classifiers, to determine w T hether the Cannikin Papers, requested by 
Congresswoman Mink, were or were not properly designated to be within the 
“national defense or foreign policy” category. But let us not assume that courts 
will not be heavily influenced by the government’s disposition in making so 
vague and sweeping a determination. Should Congress not reconsider the cate- 
gory itself? Similarly, other, older provisions of the Administrative Procedure 
Act, 5 U.S.C. 551 et seq. (1970), contain procedural safeguards against arbitrary 
executive rule-making. But these safeguards do not apply “to the extent that 
there is involved a military or foreign affairs function of the United States.” 
Ibid., S. 553(a) (1), S. 544(a) (4). This, too, seems much too broad a blanket 
exemption from normal processes of disclosure and participation. A very great 
deal of activity within these broad ambits does not warrant secrecy either in the 
decision-making process or in respect of information-flow. 

A bill drafted by Senator Muskie in 1901 (S. 2965) would have permitted se- 
crecy only for “information the declassification of which would clearly and di- 
rectly threaten the national defense of the United States.” This could conceiv- 
ably be augmented with an exemption for (1) current negotiating instructions 
of U.S. representatives and (2) a specific authorization to delete the names and 
other identification of persons from documents if such disclosure would tend to 
interfere with the discharge of their functions or with relations between the 
United States and a foreign government. 

But whoever makes the review, Commission, Court or both, it should be a 
balanced review responsive to the balance of objectives in a democracy. The 
reviewers should be enjoined to determine not only (1) whether a disclosure 
would harm the national defense but also (2) whether non-disclosure would 
seriously hinder the democratic or legislative process. Such balancing of equities 
is not at all alien to the third-party process, even though the standards will at 
first be vague until narrowed down by precedent. 

In conclusion, let me return to a note of caution. The entire process in which 
this distinguished subcommittee is engaged would probably not be worth the 
effort if, in return for better procedures to compel disclosure, it were to become 
criminal to make or receive any disclosures outside the new procedures. Bill S. 
1400, under consideration in the Senate, would have precisely this effect. If the 
price, directly or indirectly, for the enactment of H.R. 5425 or H.R. 4960 were 
to be the passage into law of Sections 1122-1126 of S. 1400, I think that price 
would not be right. I am sure that in any report you make to the House of Rep- 
resentatives you will not allow to pass without comment the false syllogisms by 
which are linked the reforms espoused in the two bills before this committee and 
the measures to suppress all unauthorized communication contained in S. 1400 
and similar proposals. 

Mr. Moorhead. Because of the time, I am going to try to enforce the 
5 -minute rule, even oil the chair. 

Mr. McCloskey ? 

Mr. McCloskey. Professor Franck, I want to thank you for the 
statement. In the 5 years that I have been in Congress, this is the 
finest testimony by way of help to a congressional committee that I 
have ever seen. I feel better about the Justice Department now, know- 
ing that Mr. Dixon who preceded you as a witness is an ex-law profes- 
sor, and that Mr. Sneed, who was at Duke, is now in the Justice De- 
partment. Perhaps we can restore some of the independent scholar- 
ship to the Justice Department. 

I would like to ask you one question. 
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The nature of the arguments presented by the representatives of the 
Justice Department have been along the lines that the separation, of 
powers and the doctrine of executive privilege are founded on a consti- 
tutional right. I have wondered, and I have not yet. heard competent 
legal scholarship to the contrary, on this principle which was estab- 
lished, I think, in 1804, in the case of Little v. Barre n that in a field 
involving the President’s inherent powers of foreign policy, the Presi- 
dent acted before the Congress legislated. 

Ms. Abztto. Would the gentleman yield for 1 minute? 

Mr. McCloskey. Yes. 

Ms. Abzuo. I want to echo the comments, if I may, made by my 
colleague, Representative McCloskey, about your statement. It is a 
breath of fresh air to read it. But, unfortunately, I have to be ex- 
cused, and I hope I will be able o talk to you about it; if not at the 
hearing, perhaps I can ask some questions on the record, and I hope 
you will answer them for me. 

Thank you very much. 

Mr. Franck. Thank you. 

Mr. McCloskey. I will ask this one question and then leave, but 
I did want to get, if the Professor would, some response in writing 
1 ater on to this questi on. 

Mr. Moorhead. I am sure you would be willing to answer questions 
in writing, because we are under the gun. 

Mr. Franck. Of course. 

Mr. McCloskey. This point of Little v. Barrene involved the Ex- 
ecutive ordering seizure of a ship going out of a French port. Congress 
enacted a law saying : “You can seize a ship going into a French port 
for contraband.” But it had. not gone beyond that, and when the 
court ruled, requiring the Government to return the ship to its owner, 
it said that when Congress has acted in a field where the President 
probably has inherent constitutional authority, then Congress’ regula- 
tion limits the exercise of that authority. Now, I think we are in the 
same position on executive privilege, as the Mink case p ointed out, th at 
should Congress choose to enact a rule the Executive would be bound 
to adhere to that, as in any other law, and my question is : How far 
can we go in enacting a law that will require that the Executive pro- 
duce information for us? Now, how far should we go? How far can 
we go ? 

I am inclined to think that these documents provided for the 
Executive by foreign governments that Mr. Dixon talked about, 
concerning ongoing intelligence, and as you have pointed out in your 
testimony, Congress really did not want to know the names of those 
conducting intelligence gathering. If we had a competent legal group 
to respond to the Justice Department as to how far we could go con- 
stitution illy, and how far we should go, we would then have informa- 
tion that is not presently before this subcommittee. This is the question 
I would like for you to address yourself to. 

Taking the Little v. Barrens arid the Youngstown Sheet and Tube 
cases and, finally, the Mink case, we should have legal argument as to 
how far we can or should go in defining a new doctrine called execu- 
tive privilege, a constitutionally created doctrine whereby the Ex- 
ecutive can withhold something from us. This was the question I 
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wanted to ask the Professor, if, perhaps, after reflection, since we are 
not accorded the time in these current days in the Congress, you might 
give us your opinion. 6 a 

Mr. Moorhead. Do you have anything else ? 

Mr. McCloskey. That was all. 

Are you able to do that within a reasonable time* 

_J”£ 1 RANC ^ I xT°! ll T d J be £ lad t0 dp that. Should I do that now, or 
virOuld you lather that I do that m writing^ 

I would be happy to. 

Mr. Mooriiead. If you want to make some comments now, <ro ahead 
and we can go until the bells ring again the next time 

Mr. Iranck. All right. 

m d Sl to +T th , in . k tke^way to resolve this problem is probably prag- 
-p t o t 1S ’ s P eakm S bluntly, if one cannot mako progress in 
!l ° 1 d ° f Government openness today when the initiative is pretty 
cloaily the public initiative and congressional initiative is with the 
cvents when can one make progress? I tend to find it difficult 

you , r J ( l uc ‘f tl l 5n in tei : ms what this Supreme Court would 
say, but I would feel that now is the time to try. 

a1 L°SA^ 1 i*^’ a ™ UC 1 1 strori ger brief on the constitution- 
al™ having been accepted by the executive branch 

or passed by a sufficiently large majority to override a veto by the ex- 
ecutive branch would establish a reasoned basis for making informa- 
ion gathered by persons employed by the executive branch available 
to the Congress as an alternative to Congress setting up a duplicate 
of that information gathering itself. I think there is nothing in the 
Constitution that prohibits that. 

Mi. McCloskey. If you will yield. As your testimony points out, 
it is quite clear we are being forced into this by a sort of an unprece- 
dented exercise of Executive restraint on the flow of information to us. 
Wo have formed a whole office of technology assessment last year and 
have 10 scientists to advise Congress. And probably we would have 
not done that had the Executive been willing to give us the Govern- 
ment report on the SST 3 years ago rather than withhold it from us. 
13ut, faced with the Executive reluctance to give us information, we 
are now being pushed into areas where we may go too far in this 
achievement of balance. 1 just cannot resist commenting that I think 
J. at 18 tbo secret of what we arc trying to achieve now and now is the 
time to do it. This.is why, in the legal brief, I would like for you to in- 
clude also >McGrain v. Dougherty and Barry v. Madison. I think that 
pretty well parallels Little v. Barrene. 

But, thank you, Professor. I just cannot tell you how much I value 
your testimony. This quote from John Stuart Mill, I am going to use 
m some of my advocacy before this body. 

Mr. Moorhead. Thank you very much, Professor. 

Mr. Franck. Thank you. 

Mr. Moorhead. I am sorry that we could not spend even more time 

At this time the subcommittee will adjourn until 2 o’clock, at which 
time we will hear from Mr. J. Fred Buzhardt, General Counsel of the 
Department of Defense. 

[Whereupon, at 12 :30 p.m., the subcommittee recessed, to reconvene 
at 2 p.m., the same day.] 
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AFTERNOON SESSION 

Mr. Moorhead. The Subcommittee on Foreign Operations and Gov- 
ernment Information will come to order. 

When Government witnesses weie asked some 8 years ago to testify 
before this subcommittee on a proposed Freedom of Information Act'., 
they argued without exception that the Government would grind to 
a halt if the bill were passed. They argued that efficiency in Govern- 
ment was more important than public participation in Government,. 

Incidentally, that was included in Professor F ranch’s testimony this 
morning. 

Witnesses for every agency contended that they were already doing 
an excellent job to keep the public informed of everything the public 
needed to know. 

In spite of the unanimous opposition from the executive agencies, 
the Congress passed the freedom of information law, and the agencies 
reluctantly administered that law.. 

Last year this subcommittee held hearings to find out how well they 
were administering the law. As a result of this public exposure of their 
information practices, most agencies agreed to make some improve- 
ments in their administrative handling of freedom of information 

matters. # . . 

We want to make sure that all agencies honor both the spirit and the 
letter of the law. To do so requires amendments to clarify some of the 
provisions which many agencies have been reluctant to follow. 

So far, agency comments on the proposed amendments are reminis- 
cent of their attitude toward the original law 8 years ago. They want 
no changes, no improvements. . . 

We have been assured by President Nixon that his administration 
will support all efforts to improve the administration of the terms, 
policies, and objectives of the freedom of information law. I hope the 
testimony from Defense Department witnesses whom we will hear this 
afternoon will be in the spirit of cooperation and not the blanket op- 
position to change which has characterized executive agency com- 
ments so far. 

We will hear from the Defense Department’s General Counsel, 

J. Fred Buzhardt, and from the head of the Department’s publicity 
operations. Assistant Secretary of Defense Jerry Fried! ieim. 

Mr. Buzhardt, we are delighted to have you with us. 

Mr. Buzhardt. Mr. Chairman, members of the subcommittee, before ^ 

I give my prepared statement let ine say that there is no reluctance on 
the behalf of the Department, of Defense to provide information to 
the public. We consider it our responsibility, and we are anxious to 
work with the Congress in any way possible to improve both the, law 
and the administration of the law. To the extent that our methods 
seem different, it is not that we disagree with the purposes, but 1 
think at times there might be disagreement with the methods to 
achieve the purposes. 

Now, I will address the legislation itself. 
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STATEMENT OF J. FEED RUZHARDT, GENERAL COUNSEL, DEPART- 
MENT OF DEFENSE; ACCOMPANIED BY JERRY W. FR1EDHEIM, 

ASSISTANT SECRETARY OF DEFENSE 

Mr, Buz'Hardt. I appreciate the opportunity to appear before you 
today to present the views of the Department of Defense on II.R. 5425 
and IT.R. 4960, both introduced to amend section 552 of title 5, United 
States Code : the so-called Freedom of Information Act. 

> Although there are some similarities between these two bills, I be- 

♦ lieve it would be preferable to discuss them separately. I w T ill ? however, 
confine these comments on the two bills to the issues they raise that are 
of greatest concern to this Department. Additional technical points 
regarding ILK. 5425 are included in the written report submitted to 

* the Committee on Government Operations, House of Representatives, 
on behalf of the Department of Defense. 

With respect to II.R. 5425, the Department of Defense strongly op- 
poses the significant substantive modifications of the second, fourth 
and seventh exemptions, 5 U.S.C. 552(b) (2), (4) and (7), as well as 
the unequivocal and inflexible time constraints for answering requests 
and complaints that this bill would impose on the agencies. In addi- 
tion, the proposed requirements for the maintenance and the reporting 
to Congress of data on some Freedom of Information Act requests for 
records would be highly burdensome, not very useful, and, perhaps, 
misleading. 

Specifically, we oppose the proposed modifications of the second ex- 
emption, 5 II.S.C. 552(b) (2), to limit its applicability to only those 
“internal practices” which come within the description of “internal 
personnel practices.” There are many nonpersonnel, internal practices 
that should continue to be protected from disclosure to any and all who 
may request the records in which these procedures are set forth. The 
Defense Contract Audit Manual is a prime example of the kind of 
record which should not be available outside the Government. The 
Defense Contract Audit Agency has determined that public release 
of this manual must be avoided if the Agency is to fulfill its re- 
sponsibility for auditing Government contractors’ records in an ef- 
fective manner and thereby better insure protection of the taxpayer’s 
interests. Because this manual is related solely to the “internal prac- 
tices” of this Audit Agency, it cannot fairly be characterized as relat- 
ing solely to “internal personnel practices.” Yet, I cannot believe that 
this subcommittee, the Committee on Government Operations, or the 

* Congress as a whole, would wish, by restricting the applicability of 

the second exemption in the manner proposed in H.R. 5425, to hamper 
the Audit Agency in the protection of the taxpayers’ interests through 
forced public release of the manual. There are numerous other Depart- 
ment of Defense records that come within the ambit of “internal prac- 
tices,” but not personnel practices, that cannot be made available to the 
public without serious disruption of the operations of the Department 
of Defense. We agree with the position of the American Bar Associa- 
tion that the preferable amendment of this section is the deletion of 
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the word “personnel” so that all records concerning “internal prac- 
tices” can be withheld if their disclosure, m the words of 1I.R. 54^5. 

“would unduly impede the functioning of such Agency/ 

The proposed modification of the fourth exemption, 5 U.S.G. 552(b ) 

(4), is objectionable because it, wculcl make even more difficult than 
under the current ambiguous language of the fourth exemption t 
responsibility to carry out the clearly expressed congressional man- 
date of insuring that the traditional evidentiary privileges, such as 
doctor-patient, lawyer-client, and priest-penitent, are preserved, a > g 
with a guarantee to every citizen of his right to commumcate with h| 

Government in confidence. The revised language m H.R. «42o wouM 
limit the protection of “privileged or confidential rt *ords to thooe 
which are trade secrets, or which contain commercial oi financial in- 
formation. No fanguage would remain under this exemption by, which 
an ae-encv could justify withholding noncommercial or financial rec- 
information submitted by private citizens, members 
of the Armed Forces, and civilian employees to their < xoyernment, or 
?s offices in confidence. The, inability to protect such information 
f fom piddic disclosure would have, the effect of discouraging potential 
sources from providing valuable information about accidents about 
improper agency activities, the conduct of superiors, oi coui^less ot 
sensitive matters of proper official concern. Thus, the net effect of the 
pToposed^ Tev ion would be contrary to the public interest and actually 
He more difficult the discovery or development of relevant mfoima- 

tion about the operations of Government agencies. ? sfl 500 (M 

The Proposed revision of the seventh exemption, , U.h.U. 522(D) 

undertlie present language of the seventh exemption that thishmito 
ifon is i ntended to remedy. Any investigation conducted for a law e 

Sns a St whom some law enforcement action is contemplated, then 

if the inability t . ^ 

the investigation to confirm ^ ^ of this change may, there- 

of to- will go undetected, nncorrected, of 

“"Cit'o'nd serious defleieney in the profHtsed revision of the seventh 
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and environmental protection laws, as w T ell as investigatory 
containing the results of scientific tests, reports, or data. Very often 
the success of an investigation concerning health, safety, or environ- 
mental protection depends on the cooperation of the employees of the 
organization being investigated. It is unrealistic to suppose that the 
investigator will be able to obtain complete and candid information 
from these employees if he cannot assure its confidentiality. I he Lively 
diminution in information can only have the effect of poorer investiga- 
tions and poorer law enforcement to the detriment of all who are o- 
pendent on the health, safety, or environmental protection involved m 

the investigation. . „ . . . 

Since the bill contains no definition of the term scientific, it is im- 
possible to determine the total adverse impact on this Department s 
ability to protect from public disclosure to “any person every scientific 
test, report, or datum developed in the course of a law enforcement 
investigation. Blood tests, urine samples, even polygraph results, may 
be unprotectable, though they support the mnocence of a suspect 
against whom no enforcement action is taken. The unfair effect on the 
reputations of innocent persons or organizations, resulting from the 
revelation of various aspects of the investigation is too apparent to 
belabor. Conversely, the potential detrimental effect on an. ongoing 
investigation caused by the premature disclosure of ‘‘scientific tests, re- 
ports, or data” alone should provide sufficient justification for those 
interested in vigorous law enforcement to reject this proposed provi- 
sion of H.R. 5425. ,, 

Although we agree that an agency should publicly announce the 
basis for its public policy statements and rulemaking actions, we can- 
not agree that investigative records concerning particular individuals 
and organizations should always bo available to the public simply be- 
cause they stimulated a rulemaking action or a public policy statement. 

A particular law enforcement investigation may still require protec- 
tion even though its results may have caused the agency to take correc- 
tive action of general applicability. The resulting public policy state- 
ment or rulemaking should stand on its own rationale, independent of 
any related investigatory record. To the extent that these are deficien- 
cies in the rulemaking process, we recommend that they be corrected 
by amending the section of the Administrative Procedure Act that 

* specifically addresses this activity. Amendment of the seventh exemp- 
tion of the Freedom of Information Act as a means of addressing this 
rulemaking issue will only serve to interfere with the accomplishment 
of other worthy objectives. 

* With respect to the administrative and procedural requirements that 
would be imposed on the agencies by H.R. 5425, we believe that they 
are for the most part unworkable and undesirable. By contrast, recom- 
mendation No. 24 of the Administrative Conference of the United 
States offers realistic proposals for improved agency implementation 
of the Freedom of Information Act. These provisions have been almost 
totally incorporated in a draft revision of Department of Defense Di- 
rective 5400.7, which currently is being circulated among the various 
components of the Department of Defense for comment or concurrence. 

Its promulgation will, of course, await a determination by Congress 
as to whether the Freedom of Information Act is to be modified, and 
if so, the exact nature of those modifications. 
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More specifically, the Department of Defense strongly opposes the 
requirements in H.R. 5425 that initial requests under the act be 
determined within 10 working days, appeals in 20, and that com- 
plaints hied m the U.S. district court be answered within 20 calendar 
days. In an agency the size of the Department of Defense, with mil- 
lions of records all over the world, meeting such requirements would 
simply be impossible. 

Hence, these unrealistic time limitations would mean that we would 
^ ^ la ^ e< l ua ^ e opportunity to evaluate the difficult requests, or even 
to tod some records to determine whether they can be released. This 
will cause requestors to initiate unnecessary litigation, which will ' 

only serve to shift evaluative burdens from the agencies to the already 
overburdened courts. Moreover, this evaluation by the court is limited 
to a determination of whether the record comes within an exemption. 

±>y contrast, the agencies also evaluate w T hether reliance on the exemp- 
li 1 * serves any legitimate and significant purpose. It is our experience 
I™?* °^ en ^an the decision to release a record is made on 
this basis, rather than because an exemption does not apply. If the 
agencies have inadequate time to make these discret ionary determina- 
tions, those seeking release may be put to unnecessary trouble and liti- 
gation expense. 

Further, the courts would be obligated to make their judgment in 
freedom of information cases without the benefit of a carefully con- 
sidered and prepared Government answer because of the requirement 
that it be filed within 20 days of receipt of the complaint by a U.S. 
attorney. let, these severe time limitations on the agencies do not as- 
sure the requestor a prompt hearing or judicial determination on the 
availability of the record. This still remains within the court’s dis- 
cretion, a discretion which they may exercise under the present lan- 
guage of 5 U.S.C. 522(a) (3) io insure that freedom of information 
cases “take precedence over all other cases.” 

We favor the flexibility that is inherent under the current language 
of Section 552(a) (3), title 5, United States Code, by which the judge 
may evaluate the particular facts of the case to determine whether^ 
merits expeditious consideration over other cases. Although we be- 
lieve that freedom of information cases are important, we do not con- 
cur m changes which, in effect, create an unrebuttal statutory presump- 
fcon that, they generally merit priority over every other type of 
adjudication. 

The flexibility of the courts! would also be unacceptably limited by 
the requirement of H.R. 5425 that the judge examine in camera any 
agency record which a complainant has been denied. We believe, as the * 

U.S. Supreme Court stated in Environmental Protection Agency v. 

Mink, 93 S upreme Court 827 (1973) ,, that a court should have the dis- 
cretion of satisfying itself by whatever means it deems appropriate 
that the agency has sustained its burden of demonstrating that the 
withheld record falls within a statutory exemption. 

We are particularly disturbed by this requirement as it would be 
applied to records which are classified for security reasons under Exec- 
utive Order 11652. The judge is in a poor position to second-guess 
the validity of a security classification, and an ex parte procedure 
where the agency explains the justification for the classification is 
not satisfactory to either the requestor or the agency. One U.S. district 
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court judge has opined that such a procedure is contrary to the tradi- 
tions of our judicial process insofar as it denies the requestor an oppor- 
tunity to present his arguments on the validity of the classification. 
It is objectionable to the agency which often must rely on additional 
classified information to justify the classification of the requested doc- 
ument. It is preferable to permit the agencies to follow a procedure by 
which they support the withholding of classified information with a 
detailed affidavit explaining to the court the relationship between the 
information withheld and the criteria by which it was classified under 
Executive Order 11652. This affidavit procedure is well established as 
a means of resisting discovery under the rules of civil procedure and 
has been expressly recognized by the Supreme Court, Reynolds v. 
United States , 345 U.S..1 (1953), as an appropriate method of assur- 
ing the court that classified and other privileged information should 
be disclosed. 

Finally, we believe that section 4 of the bill, relating to the reporting 
requirements, is unnecessary, as well as unwise in some of its terms. 
A simple request from the Committees on Government Operations of 
the House of Representatives and the U.S. Senate to each agency for 
the compilation and submission of data on freedom-of-information re- 
quests would undoubtedly be sufficient to insure compliance. If, how- 
ever, such a request is made, and particularly if it is incorporated in 
legislation, we urge that it be modified to delete the requirement for 
maintaining statistics on the total number of requests for records made 
under the Freedom of Information Act and for the number of days 
taken by each agency to make initial determinations on any such 
requests. 

In addition to being burdensome and costly, this requirement is not 
likely to be helpful to Congress or the agencies. Indeed, it may be 
misleading because the Department of Defense, like other agencies 
would be required to report all requests for records regardless of form 
or regardless of reference to the Freedom of Information Act. Most 
of these are routine, and the records are provided without any consid- 
eration of the applicability of the Freedom of Information Act. Con- 
sequently^ the resulting statistics would prove little or nothing. Com- 
pliance with the act is best judged only with reference to those cases 
in which there has been an initial or final denial of the requested 
record. Consequently, we recommend that any request or requirement 
for reporting be limited to these troublesome cases. 

H.R. 4960 is less objectionable to the Department of Defense in 
many respects than H.R. 5425. It is more realistic and workable in its 
substantial tracking of the time limitations for response to Freedom 
of Information requests that are included in recommendation No. 24 
of the Administrative Conference of the United States. We object only 
to the requirement in H.R. 4960 that “the head of the agency person- 
ally” must authorize 30-day extraordinary delays for responding to 
both initial requests and appeals which have not been answered within 
the normal extended time limits. Although such delays should not be 
granted lightly, we believe that it is impractical to require the per- 
sonal involvement of the Secretary of Defense or the Secretary of a 
military department in such a technical and particular matter. More- 
over, it would be anomalous to impose such a burdensome requirement 
when final decisions on appeal for records are made by subordinate 
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designees. Consequently, we recommend that the word “personally” 
be deleted from proposed new paragraphs (6) (C) and (6) (E) of 
5 U.S.C. 552(a). 

. Another problem under any statutory time limitation for respond- 
to Freedom of Information Act requests is created when the 
desired record has a security classification and is more than 10 
years old.^ Such records are currently reviewed upon request for de- 
classification under procedures established by the departmental regu- 
lations that implement Executive Order 11652, We believe these proce- 
dures are sound, but, because of she right to appeal adverse decisions, 
they do not permit compliance within the proposed statutory deadlines 
for substantive response to requests lor their declassification and re- 
lease under the F reedom of Information Act. Separate time limitati ons 
are imposed, however, under the regulations establishingthese declassi- 
fication review procedures for documents over 10 years old. We, there- 
fore, recommend that a parenthetical exception be inserted after the 
word “records” in the first line of the proposed section (6) (A) to 
read as follows: “other than those over 10 years old and classified for 
security reasons pursuant to Executive order or statute.” 

The proposed revision of the seventh exemption for investigatory 
records in H.R. 4960 does not raise the same kinds of serious problems 
discussed in connection with its counterpart in H.R. 5425. The amended 
language would limit the withholding of investigatory records to those 
which, if produced, would constitute “(A) a genuine risk to enforce- 
ment proceedings, (B) a clearly unwarranted invasion of personal 
privacy, or (C) a threat to life.” Although this is a good description of 
many of the underlying reasons for withholding most investigatory 
records, it would be improved by the addition of section 552(b)(7) 

(A) of the phrase “or to investigative procedures,” and by the addition 
of a subsection (D) to protect those records which, ii revealed would 
constitute “a threat to the fairness of the proceedings.” 

The protection of “investigative procedures” would avoid any rev- 
elation of records which, in themselves, disclose procedures that 
are employed on a regular basis by the Agency and which, if revealed, 
would lose their effectiveness. Such a protection would be consistent 
with the second exemption which protects records revealing internal 
practices, which if disclosed, would unduly impede the functioning 
of an agency . The addition of authority to withhold records which, if 
revealed, would affect the fairness of the proceeding, is closely re- 
lated to the protection of those which, if revealed, would constitute 
a genuine risk to enforcement proceedings. It would, however, con- 
stitute an express recognition that some investigatory records can 
properly be, withheld when the Agency concludes and is prepared to 
demonstrate to the court that due process or equity so dictate. 

The modification of the fifth exemption, 5 U.S.C. 552(b)(5), ac- 
curately translates most of the current judicial interpretation of the 
present language of that exemption. We suggest, however, the addi- 
tion of the term “evaluations” to insure protection of those inter- or 
intra-agency records which are not factual, but which require candid 
evaluation of facts for the benefit of those making policy decisions. 

Such evaluations may not be accompanied by recommendations. 
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opinions, and advice, yet require the same kind of candor that justified 
the witholding of recommendations, opinions, and advice. 

In sharp contrast with the other changes in the exemptions proposed 
by II.R. 4960, the modification of the fourth exemption, 5 U.S.C. 
552(b)(4), would be seriously objectionable for many of the same 
reasons discussed in connection with the proposed revision of that ex- 
emption in II.R. 5425. Additionally, it is inadequate as authority for 
protecting many records containing trade secrets and commercial or 
financial information received in confidence because it imposes a re- 
quirement that this information be obtained under a statute specifi- 
cally conferring an express grant of confidentiality. To the extent that 
such records are protected under the terms of a statute that confers 
a specific grant of confidentiality, the third exemption, 5 U.S.C. 552 
(b) (3) already applies. Consequently, this proposed revision has ren- 
dered the fourth exemption a nullity, and would require the produc- 
tion of many commercial or financial records which can only be ob- 
tained through an assurance of confidentiality that will stimulate co- 
operation and willingness on the part of the originator to be open and 
candid in his submission of information. 

The proposal in H.R. 4960 to establish a Freedom of Information 
Commission is recognized as an effort to insure objective evaluation 
and advice by an independent body on problems arising under the 
Freedom of Information Act. The flexibility of its authority to insure 
full consideration of all aspects of freedom of information complaints 
and problems is commendable, and one could hope that it would result 
in fair and impartial findings and useful recommendations with re- 
spect to improvement in the enforcement of the act. Nevertheless, we 
believe that the creation of such a Commission is unnecessary and is 
likely to impose additional work loads that would not resolve the 
more important disagreements on proper interpretations of the law. 

In spite of a determination by the Commission that a record has 
been improperly withheld, the requestor would still be required to take 
the Agency to court to force release of the records, and the Commis- 
sion’s determination would be only prima facie evidence that the rec- 
ord should be released. Since the burden is already on the Agency 
to justify the withholding of records, the value of this prima facie de- 
termination to the requestor may not seem sufficient to warrant the 
trouble and delay in pursuing this route. 

Moreover, this subcommittee and other committees of Congress 
have proved more than able to attract complaints from persons outside 
the Government who do not believe that the agencies are properly 
implementing the act. Such complaints have resulted in oversight 
hearings and recommendations which have convinced the agencies, 
including the Department of Defense, that review of their procedures 
was in order, and to take corrective action where justified. We doubt 
that the imposition of an intervening bureaucracy of the kind contem- 
plated by this proposal to establish a Freedom of Information Com- 
mission will significantly lessen reliance on Congress or on the courts 
as a means of insuring faithful compliance with the statute. 

The comments on parallel provisions on II.R. 5425 regarding ex 
parte in camera court evaluations of records and the compilation and 
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submission to Congress of freedom of information case data aie all 
equally applicable with respect ro H.R. 4960. 

In addition, we note that the proposal to modify section 552(a) (3) 
of title 5. United States Code, which would require a court to grant 
an injunction whenever it concludes that an agency has not demon- 
strated that a record comes within one of the exemptions of the act, is 
a dangerous limitation on judicial discretion. Functioning as a court 
of equity, a U. S. district court should have the option of declining a 
requested injunction when its issuance will deny equity, shock the con- ^ 

science, or be contrary to public policy or the public interest. Certainly 
there has been no reluctance on the part of U.S. district courts to grant 
injunctions against agencies which have improperly withheld records 
under the Freedom of Information Act. We know of few cases in * 

which an injunction has been denied when no exemption was found to 
apply, but we believe that it would be a serious error to deprives tile 
courts of this safety valve which experience has demonstrated to be 
necessary and appropriate to the proper functioning of a court of 
equity. 

I recognize that much of whit I have said here about these bills is 
critical. This is not intended to imply that improvements in the lan- 
guage of the statute, as w r ell as in its implementation by the agencies, 
are not in order ; but I am constrained to say that several of the revi- 
sions proposed in these bills, and particularly in II.R. 5425, are, in my 
judgment, likely to prove counterproductive should they he enacted. 

There lias just been brought to ray attention an article in the Maryland 
Law Review, volume XXII, Xo. 3, entitled: “The Freedom of Infor- 
mation Act: Suggestions for Making Information Available to the 
Public,” written by Mr. Charles II. Koch, Jr., an attorney in the Office 
of the General Counsel, Federal Trade Commission, which in my opin- 
ion merits the attention of this subcommittee. 

Mr. Koch discusses many of the problems of great concern to the 
Department of Defense, and which, I believe, should be of concern to 
this subcommittee. Although I do not agree with all of Mr. Koch’s 
observations, nor with all of his recommendations, I believe that he 
has attempted to offer constructive solutions to most of the more seri- 
ous freedom of information problems. Similarly, the discussion of the 
Freedom of Information Act found in the 1970 supplement to Prof. * 

Kenneth Culp Davis’ Treatise on Administrative Law contains many 
worthwhile, observations about difficult interpretation problems under 
the. language of the act which deserve the attention of this subeom- * 

mittee and the entire Congress. 

_ The Department of Defense is willing to provide whatever informa- 
tion or whatever other help it can to illustrate our concern with the 
operation of the act as presently written and with the proposed revi- 
sions. We believe that improvements should be made, and we stand 
readv to contribute to the effort which is necessary to their accomplish- 
ment. 

I ready to answer any questions you may have on our response 
to these bills. 

Thank you. 

Mr. Moorhead. Thank you very much, Mr. Buzhardt. We may very 
well be taking you up on your kind offer. For example, I think that 
a majority of Members of Congress believe that the intent of Congress 
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in the Minlc decision was different than that which the Supreme Court 
said our intention was. I believe the majority of us would like to 
overrule that decision. If the Court had examined the documents, they 
could have separated some of them out of the entire hie, so that there 
would not have been any particular problem there. 

We might be calling on you for technical assistance in drafting 
language to overrule the Mink case decision. Maybe this legislation 
can be improved. There may be another alternative to in camera 
examination by the Court. If I read the mood of Congress correctly, 
we were disappointed-— all, or almost all of us — in that Court decision. 

* But sometimes when you want to overrule a Court decision, you 

might go too far. So we have to be careful. We might be calling on 
you for help. 

Mr. Btjzhardt. Yes, sir. 

There might be a problem in overruling, of going too far on the 
other side of the spectrum. 

Mr. Moorhead. On the assumption that the intent of Congress is 
not that set, how would it be best to reflect that in our legislation? 

Much of what you had to say in your testimony was critical of the 
proposed legislation. Some of it, I am sure, may be justified ; some of it 
also brings to mind the negative testimony that was given by the De- 
partment of Defense in 1965 when the present law was enacted. 

In general, the Department of Defense was opposed to the whole 
concept of limiting by the legislative imposition of specific categories 
of privileged informaton to the discretion of Defense officials to pro- 
vide appropriate protection for information or records that were in 
their custody, and for which they were responsible. Let me quote 
from that 1965 testimony : 

This limitation is made more objectionable by the fact that such protection 
might ultimately depend on the concurrence of the Court. In the Defense officials’ 
judgment the protection is permitted under the imprecise language of the bill. 

Since jurisdiction is vested in any District Court, the possibility is evident of 
inconsistent interpretations of the statute, to be settled ultimately by the Court 
of Appeals and the U.S. Supreme Court. 

In order to comply with requirements of H.R. 5012, if it were enacted, it 
would be necessary in each component of the Department of Defense to build 
a large staff whose duties would he to determine the availability of records 
and information, and facilitate its collection from a variety of historic sites, 
and to assist in defending each suit in U.S. District Courts anywhere in the 
United States. 

Such an organization requirement would be exceedingly costly. 

That is the end of the 1965 quote. 

» Mr. Buzhaedt. Mr. Chairman, if I might comment on the latter 

part, of the number of people that we have had to devote to this type 
of activity, it is substantial. As you know, a substantial number of 
cases have been developed across the country. 

Let me say, I think, I do not believe that anyone can say the courts 
are prejudiced in favor of the Department of Defense. 

Mr. Moorhead. I'm disappointed that there aren’t more FOI cases, 
not against the Defense Department particularly, but that there 
haven’t been more cases. 

One of the reasons for these hearings is that we think that the orig- 
inal act was so cumbersome that it discouraged plaintiffs from bring- 
ing suits. I’m not saying specifically against the Defense Department. 
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cies Y t/'i P o,^/!v he at H’ ;ude e ?P;' ess ed in Defense and other a. ? en- 
execitive br7neh d fc™ 8 ll0nes ^ h ® ld > 1 belie ™> on the part of the 
Sttelf he tntwVr 11 ° an ?! ^ better T lob for the people if you 
held opinion 1 J WMlt to Jaiow ' 1 sa 7 tbi « was an honestly 

We in the Congress believe that even if you don’t do as nood a ioh 
f .vf fcbein > they are entitled tc know more about their Government than 
they are being told now-even if it is a little bit less efl'ectivea“arefdt 

dom oVp^' eSt ° d f“ l y °/' r comm . ents about Mr. Horton’s proposed F-ee- 
cou^ sl f mi ° a Commission. You talk about theoverburdeued 
wif d . ^ 5 s !’ ™ u P° n , 4 tlme as a practicing lawyer, I asree 
tb i£ u > Slr - But don t you think that the Commission developing 

Even if it e ^? e n r >uld ac 5 ually relieve the burden on’ the coats’? 
n 5! n *5 cc ‘uldn t dispose of every case, finally, but if it could dispose 

of heipf tantial number tbat would relieve the courts ? Wouldn’t S be 

heWnd ItS S’ ^ ^airman, I doubt if it would be much 
I?’ a 5r 1 tiunk it would slow down a number of cases. 

Mr. Moouhead. Of course, the plaintiff would still have the ontirm 
to go straight to the court for relief. opt]on 

Mr. Buzhakdt. That’s based on the experience of those reviews that 
have reached a point where it was apparent that the denial was con- 
troversial enough to go to court. We are trying to lean over to Sve 

the mfoimation, to give it to the public. I don’t recall a case offhand 
where our judgment has not been upheld. ontia.nd 

matfon TFfftlheHn 7®*”* to lean over to give the infor- 

manom that s the kind of case they are going to deal with I doubt 

Th«f’I, d pr ° d T C a . significant amount of information to the public 
Tlmt s a personal opinion and subjective, obviously. P 

somJ'flexibi f 5 UggeSt m l™ that the Commission could also give 
some nexibiiiLj . If \ou couldn t answer a request in 10 dav=? you cou ld 

flexibility ement W the Comraission and that would give you some 

• J’ d no , w 1,ke t0 ask Mr. Friedheim this question. Wlion freedom of 
information cases have come up-not just the routine onX™ ! 
handled with a yes or a clear no— but when there is a difficult oues- 
twn are you brought into it as a general practice? 1 

Mr Frtoheim Mr Chairman, Mr. Buzhardt and I— wh ich I think 
is evidenced by the fact we are here together before you todav- 
consult and discuss those cases that go beyond the routine We have 
m the Department of Defense, divi ded up some of the responsibilities 
of how wo handle freedom of information cases. There lias been a sug- 
gestion, from time to time, that we have some kind of information 
center that would pull it all together in one bureaucracy someplace. 

It has been done in some agencies, and has perhaps worked in soma 
agencies. It s our experience that ours is such a large one spread S 
geographically, 3^4 million people, that our existing procedures have 
worke d well ir that the requests are made to those tlnat are cognizant 
of where records are hied and held b 

Many requests are handled at that point on a routine basis, many 
that go on beyond that point are discussed in consultation between 
myself and Mr. Buzhardt and the administrators that hold the records 
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In many cases our procedures of allowing the heads of our organiza- 
tional entities to make final decisions on these things has, in my view, 
resulted in cutting down the number of appeals that might have to 
be brought to Mr. Buzhardt in his final legal capacity. Of course, he 
and I do talk about those problems. , , ... 

Mr. Moorhead. It has been our experience on this subcommittee tnat 
when the legal profession— of which I am a member— is the only one 
making the decision, the decision tends to be more negative than m 
the agency where the public information officer is brought into the 

4 Specifically, Mr. Friedheim, what about the Daily Oklahoman case, 

that involved the Army? Were you involved in that case. _ . 

Mr Friedheim. That was a matter of some long standing, involving 
a considerable exchange of correspondence. I am sure this subcommit- 
* tee recalls being involved in some of that exchange of correspondence. 

The case is primarily in the Army. Of course, in my capacity, I have 
an interest on behalf of the Secretary of Defense, m that his public 
information principles have charged the whole Department ana 

Mr Moorhead. Did you say that you believe the Army s handling of 
that case did comply with the public information principles issued 

bv Secretary Richardson ? . . 

Mr. F riedheim . I have not reached that point m my sentence, Mr. 

Chairman. I was prepared to come to that point. I have an mteres 
in that case, although it is an exchange between the Army and an 
individual newsman, because I am responsible for assuring the imple- 
mentation of the public information principles of the Secretaiy ot 
Defense. These principles specifically include a charge to the Depart- 
ment in the same words that you used m your opening remarks, to 
adhere to the letter and spirit of the Freedom of Information Act. 

I have followed the progress of that exchange, and a good deal of 
the early exchange. If we brought the exchange of c ^ e f s PO n 1 J’l ce 5® r ? 
and put it on the witness table, it would be about 4 feet high. So I 

^ifut theTact'of thematter is that in many cases the Army and mj 
office have been charged with working with the Daily Oklahoman and 
specifically Mr. Taylor. In fact, we have worked at great length and 
have had^a considerable exchange of correspondence and telephone 
calls with him. He has not been satisfied with all of our answers. d'Tone 
of the newsmen with whom I work are satisfied with all of my answers. 

I would be surprised if they were. , , c , n„ OT , 

The case is one which involved, m the early days, what has been 
- known as the Peer’s Report. There were a great many newsmen, not 

inst Mr Tavlor, who were interested m obtaining release ox that 
report. It was a matter that was pursued all the way through the 

^The^distriet court upheld the position of the Army. th ft t 0 s long 
as the appeal is running, which it still is, that material should not 
released P Sr. Taylor, even after that court decision, still chose to seek 

those materials, which is his right. pri1ir t Mv 

We have chosen to adhere to the recommendations of the court, my 
office and the Army respond to the Daily Oklahoman on all their m- 
quSes They have also engaged us in a lengthy correspondence of 
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hundreds of letters asking for many materials, biographical sketches, 
pictures of general officers, and a lot of material that is probably 
available in the nearest Federal Eegister library. We have tried to 
respond to those. 

The Array found it advisable to discuss with them the setting of 
priorities or the order in which their written requests to us would be 
filled. That was agreed to by the Daily Oklahoman, and we are pro- 
ceeding to meet those requests in a priority way. 

We have worked in my view in a professional and a forthcoming 
manner with Mr. Taylor. I think it should be noted that we attempt 
to work in that way with every other reporter, every other news- * 

paper in this country. Mr. Taylor is one of many, many thousands. If 
we spent as much time with everybody else as we do on Mr. Taylor’s 
request, we would not begin to srtisfv our obligation to the public. . 

We respond to all requests. In this ease, we have had to do it in * 

somewhat of a priority manner. But I think we do have a handle on 
how to go about it, and to the best of my knowledge, the Daily Okla- 
homan has agreed to what I regard as a professional relationship and 
a recognition that both sides in a professional relationship must seek 
to do what is possible, not to ask for the impossible. 

Mr. Moorhead. Do I understand then that it is your belief, Mr. 

Fricdheim, that you have worked out an amicable situation as far as 
this tall stack of correspondence is concerned? 

Mr. Friedheim. That certainly has been the desire of the Army. 

That has been our counsel and sugestion to the Army Chief of 
Information. 

Also, other Departments are involved besides the Army. Mr. Tay- 
lor regularly queries the Air Force and the Marine Corps. He calls 
my office for a break in news stories. We respond to his requests. We 
also have an obligation under our freedom of information principles, 
under the Freedom of Information Act, and under the Constitution 
and the first amendment to respond to the request of all the news 
media. And w e try to do that. 

We have to apply some professional standards from time to time, 
and that we have tried to do in this case. This is not to say that Mr. 

Taylor or his publisher or his editor have been in total agreement 
with us at all times throughout this exchange. We happen to have a 
feeling in the Department, which we express with some regularity, 
that both we and the press are part of the same constitutional system, 
and that it is possible to pursue that check- an cl-balance system, an 
adversary relationship, without bei ng antagonists. 

We would be surprised, and a little frightened, in fact, if it were ^ 

not an adversary relationship. It is supposed to be. It doesn’t surprise 
us that it is. We think that can be pursued in a nonani agonistic way, 
and that has been our intent in this particular case as in all others. 

Mr, Moorhead. I hope that to the extent that the legislative and 
executive branches have different opinions, and we are sitting here 
and you there, we could have that same kind of feeling. 

Mr. McCloskey ? 

Mr. McCloskey. Mr. Friedheim, that adversary relationship wit i 
the press you have described, do you in the Department have the 
same feeling that you are in an adversary relationship with the 
Congress ? 
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Mr. Friediietm. As X say, we view this constitutional system as a 
whole. 

Mr. McCloskey. Perhaps you can answer my question, yes or no, 
please, and then comment on it. 

Mr. Fkiedijeim. Yes, sir. There is a check-and-balance relationship 
between the executive and legislative branches of our Government, 
and also with the press, which is also in the Constitution. 

Mr. McCloskey. In connection with that response, Mr. Friedheim, 
do you subscribe to the comment once made by Assistant Secretary 
Sylvester, that in some cases the Government not only has the right 

* to lie but the obligation to lie ? 

Mr. Friedheim. No, sir, X do not. You will find my exchange on 
that in my confirmation hearings before the Senate ; that question was 
asked me by Senator Thurmond. 

* Mr. McCloskey. Mr. Buzhardt, in your testimony I found no ref- 
erence to section 3 of ILR. 5425, the section which would require the 
executive branch to furnish information to Congress upon request. 

Had you intended to omit any reference to section 3 of the bill, 
or was that inadvertent ? 

Mr. Buzi-iardt. As I said in addressing the bills as a whole, that I 
would comment on those that gave us greatest concern. We do not be- 
lieve that we have a major problem with providing information to the 
Congress. We generally think we can. 

Mr. McCloskey. Generally, do you have any objection to section 3 
of the proposed bill II.R. 5425 ? 

Mr. Buziiardt. Let me look at it again, if you will. 

Mr. McCloskey. I can quote it to you, briefly. It merely states that 
“any agency shall furnish any information or records to Congress 
or any committee of Congress promptly upon written request to the 
head of such agency, by the Speaker of the House of Representatives, 
the President of the Senate, or the chairman of such committee as 
that case may bo,” and that included subcommittee under the defini- 
tion of committee. 

Mr. Buziiardt. Let me say, as I noted earlier, we did submit com- 
ments and the official report on the bill. This is what we say with re- 
spect to section 3. 

Mr. McCloskey. You were referring to comments X have not seen 

* perhaps. What is that date of those comments? Is this your letter? 

Mr. Buzhardt. Yes, sir. It is a rather detailed comment on the bill. 

It says : “The provisions” 

Mr. McCloskey. What page ? 

m You are quoting from your letter of May 7? # 

Mr. Buzhardt. Yes, my letter to Representative IXolifield. 

Mr. McCloskey. Page 10 ? 

Mr. Buzhardt. Yes, sir. 

The provision of Section 3 of the bill that agencies shall furnish information 
to the Congress and the Committees upon written request is consistent with the 
current policy established by President Nixon in his memorandum of March 24, 

1969 to the heads of executive departments and agencies; and by the statement 
by the President dated March 12, 1973. 

To the extent that proposed Section 3 is intended to modify the procedures set 
forth by the President, and based on his Constitutional prerogatives and responsi- 
bilities, it would of course be ineffective. 

96 - 576 — 73—14 
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Mr. McOlosket. Let me speak to that first point. I have in front of 
me the letter of the President dated April 7, 1969, to Chairman Moss 
of this committee, and the memorandum for the heads of executive 
departments and agencies dated March 2-4 to which you refer. 

That memorandum indicated that all information requested would 
be furnished unless the President himself made the determination to 
exert executive privilege. If a department head wens in any doubt as 
to whether executive privilege should be claimed, the question would 
be referred to the White House, and after careful consultation there, 
the President’s determination would be related to the appropriate 
agency. 

Now, I have three letters in front of me, Mr. Buzhardt. One comes 
from you, and two from either Mr. Doolin or the related individual in 
the Defense Department. In these letters, I specifically requested in- 
formation from the Defense Department, and I received a response 
that the information would not be forthcoming, because it was either 
not productive to furnish the information to me, or, as in the ease of 
your own letter to me, I think in this case, a lieutenan t general, a head 
of the DIA. in view of the sensitivity of some of the information, it 
would he deleted from the information furnished upon my request. 

Let me be more specific about these three examples. I would like to 
offer them at this point for the record, Mr. Chairman, if I may. 

Mr. Moorhead. Without objection, they will be made a part of the 
record. 

[The material referred to follows :] 

Congress oh the United States, 

House of Representatives, 
Washington , D.O., May 19, 1911, 

Mr. Rady Johnson, 

Assistant to the Secretary, Department of Defense, The Pentagon, Washing- 
ton, D.C. 

Dear Mr. Johnson : In your letter of May 13, responding to my letter of April 
29 to your predecessor, Mr. Richard G. Capen, no mention is made of the photo- 
graphs requested from the Air Force in my earlier letters to Mr. Capen and to 
Major General Giraudo. 

Specifically, inasmuch as the Air Force lias referred all priority inquiries to 
your office for response, I would like to reiterate the following request for 
photographs: 

1. The most recent photograph? talon of the 196 villages on the attached list. 
All of such villages are located in the Plain of Jars area and testimony has been 
received from a number of refugees from that area that their homes were 
damaged or destroyed by United States bombing in 1969. This information was 
previously requested of the Air Force in my letter of April 20, 1971, addressed 
to Major General John C. Giraudo, a copy of which was enclosed in the letter 
of April 29 to which you partially responded in your letter of May 13. 

2. The two photographs of Laotian villages handed to me for examination on 
April 15, by Major General Evans. Commander 13th Air Force, Udorn, Thailand. 
These are the photographs which General Evans discussed with General Clay on 
April 16 in Saigon and which Major General Hardin on the same day advised me 
that General Clay had decided to ref use release, suggesting that I should request 
the pictures from the Air Force Liaison Office in Washington. I made such 
request to Major General Giraudo in my letter of April 19, a copy of which was 
enclosed in the letter to your predecessor, Mr. Capen. 

3. A copy of the photograph of an F-105 bombing four huts with a direct hit 
with white phosphorous, such photograph being the one formerly hanging in the 
office of the Vice Commander, 7th Air Force, and from which the present oil 
painting behind General Hardin’s desk was copied. This photograph was also 
referred to in my letter of April 19 to General Giraudo, aforesaid. 
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From a personal inspection of your photographic records in Udorn I ani sat- 
isfied that it is a simple matter for the Air Force to collect the photographs in 
question from those records and forward them forthwith. 

The Air Force had no difficulty whatsoever in furnishing us with 1- recent 
pictures of Laotian villages, these being the following : 

1. Ban Toumlan, photograph dated, November 14, 1970. 

2. Ban Le, photograph dated, February 27, 1971. 

3. Ban Khe Louong, photograph dated, February 21, 1971. 

4. Ban Donbouag, photograph dated, November 14, 1970. 

5. Ban Khamrnouan, photograph dated, February 15, 1971. 

6. Ban Nambak, photograph dated, April 1, 1971. 

7. Ban Toumlan, photograph dated, November 14, 1970. 

„ 8. Ban Nanhang, photograph dated, April 1, 1971. 

9. Pak Beng, photograph dated, April 1, 1971. 

10. Mahaxai, photograph dated, February 15, 1971. 

11. Saravan, photograph dated, November 14, 1970. 

12. Attopeu, photograph dated, November 14, 1970. 

* None of these villages were named in the list previously requested, however, 

at least to the best of our knowledge. 

Needless to say, this request is made with the understanding that no photo- 
graphic missions should be flown nor lives placed in jeopardy for photographs 
not already in your files. It was my understanding that you already have a com- 
plete and comprehensive file of photographs for each village located along lines 
of communication (LOG’S) in Laos. 

If photographs of any of these villages are unavailable in your files I would 
appreciate being immediately so advised. 

Respectfully, 

Paul N. McCloskey, Jr. 


Assistant Secretary of Defense, 

International Security Affairs, 

Washington, D.O., June 11 , 1971, 

Hon. Paul N. McCloskey, Jr., 

House of Representatives , 

Washington , D.G. 

Dear Mu. McCloskey: Mr. Johnson has asked me to reply to your letter of 

May 19, 1971. . _ 

I have reflected on your various requests for photographs of villages in Laos. 
Your understandably humane interest in the effect of the war on the civilian 
population in Laos is shared by the many in the Defense Department who over 
the years have wrestled with this problem, I hope our basic agreement on motives 
is not obscured by the differences we may have over issues of management. 

With regard to management, we have explained repeatedly that we have 
established restrictions up to the limits of the safety of our pilots in order to 
minimize the effects of the war on civilian populations. Ambassador Sullivan, 
along with knowledgeable and competent witnesses from State, AID, and De- 
fense, has discussed the refugee situation thoroughly with cognizant bodies in 
the Congress. As you know, we are convinced that the overwhelming cause of 
refugees in Laos is the offensive military activity of the North Vietnamese 
Army. Finally, when civilians have been caught up unavoidably in the web of 
warfare, we have given strong support through AID to ameliorative programs. 

It is neither feasible nor useful to go beyond these steps to furnish extended 
photography of Laos. Much of Laos is inhabited by itinerant groups who estab- 
lish their villages temporarily and then move on. The abandoned villages, in 
various stages of decrepitude, dot the countryside. Those which have suffered 
military damage may be indistinguishable from those ravaged by the weather ; 
those which have suffered identifiable military damage may have been struck by 
the enemy rather than by US bombs; finally, even if it appears from current 
photography that US bombs might have damaged a village, we come back to 
our assertion that only valid military targets come under attack as an unavoid- 
able consequence of enemy activity, an assertion which you implicitly are chal- 
lenging. 

In sum, I cannot see that the cause of the civiilans in Laos will be advanced by 
our further exchange of photographs. The public record is as complete regarding 
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our efforts to minimize the effect of the war on Laotian civilians as we can make 
it without disclosing information which the enemy would certainly use further 
to endanger the lives of our pilots. Let me assure you that we are resisting a 
ruthless and aggressive enemy as humanely as the circumstances permit. 

Sincerely, 

Dennis J. Poolin, 

Deputy Assistant Secretary , 


Congress of the United States, 

House of Representatives, 

_ Washington , D.O., July 27, 1971. 

Director of Legislative Liaison, 

Department of the Air Force , 

The Pentagon, Washington, D.C. 

Dear Sir: I read in the June 9, 1971, issue of the Air Force Times that i;he 
service is nearing completion of a five year-long study, code named Carona Har- 
vest, and evaluation of the effectivenes s of the air role in Southeast Asia. 

The article s;ays that formal reports totaling about 10,000 printed pages al- 
ready have been completed, verified and sent to the Hq. USA air staff for a’studv 
and comment. The article further stales that one feature of the project is the 
compilation of more than 300 “oral histories 1 ’ of the AF role in SEA as recorded 
on tape by prominent military and civilian officials involved ir. the war effort 

I wonder if you would be kind enough to call my Administrative Assistant, 
Paul LaFond, 225-5411, and advise when and where he and 1 can go over this 
material. 

Respectfully, 

Paul N. McCloskey, Jr. 


Hon. Paul N. McCloskey, Jr., 
House of Representatives. 


Department of the Air Force, 

Office of the Secretary, 
Washington, D.C., September 3, 1971 . 


Dear Mil McCloskey : Reference your request to view Project CORONA HAR- 
VEST study papers. 

I regret that it would not be productive to provide access to the CORONA 
HARVEST papers. Although, as reported by the Air Force Times, a substantial 
amount of reporting lias been done by the operational elements of the Air Force, 
the overall project is far from complete. Because of the sheer volume of the cur- 
rent w r orking papers, which are primarily after-action reports, and because they 
are still in the process of being collated and evaluated, there is little to be gleaned 
in the way of definitive material at this time. 

Thank you for your interest in CORONA HARVEST and the United States 
Air Force. 

Sincerely, 


John C. Giraudo, 

Major General , IJSAF, 
Director, Legislative Liaison . 


House of Representatives, 

Foreign Operations anp Government Information Subcommittee 

of the Committee on Government Operations, 

TT . . Washington, D.C., April 5, 1973. 

Vice Adm. Vincent de Point, 

Director, Defense Intelligence Agency, 

The Pentagon , Washington , D.G. 

Dear Admiral de Poix : Some time ago, I requested the opportunity to see a 
copy of the Defense Intelligence Agency Manuel No. 58-11, commonly known as 
DICOM. The existence and nature of this manual had been testified to by an ex- 
Army enlisted man, K. Barton Osborn, in testimony before the Government 
Operations Committee’s Subcommittee on Foreign Operations and Government 
Information. His testimony commences on page 315 of the hearings entitle! 
“U.S. Assistance Programs in .Vietnam,” held in July and August 1971. 


* 
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Today, Col. Charles W. Hammond, USAF, came to the offices of the Subcom- 
mittee with a copy of the DICOM, formally requested by a March 27, 1973, letter 
from Subcommittee Chairman William S. Moorhead to Col. George Dalferes, 
Office of the Secretary. He handed it to me without reference or comment as to 
the fact that chapters 11-18 had been removed from the manual. 

Upon inquiry, Colonel Hammond stated that he believed that the decision to 
remove the last two sections of the manual had been made by the former Defense 
Intelligence Agency Director, General Bennett, when the manual was first re- 
quested and delivered for review r to the Subcommittee office in Sepember 1971. 
Colonel Hammond further stated that he thought he was delivering to us today 
for inspection the same portions of the manual which had been delivered to the 
* Subcommittee in September 1971. 

I would like to be apprised of the precise reasons for the removal of these pages 
from the documents requested by the Subcommittee Chairman. 

We are faced with the drafting of legislation to define the precise extent of in- 
formation which can properly be withheld by the Executive from the legislative 
18 branch, and it. would be extremely helpful if we can have a candid understand- 

ing of the policies and procedures, as well as the reasoning behind such policies 
and procedures, governing DoD’s response to requests of this kind. 

I would like to add that Colonel Hammond’s forthright handling of this mat- 
ter has met the highest standards, and I in no way mean to criticize any aspect 
of DoD’s conduct thus far revealed. 

A question arose during our review of the manual as to whether or not the 
manual or documents brought over by Mr, Rady Johnson in September 1971 
included reference to the termination of clandestine agents. It is the recollection 
of Mr. Cornish of the Subcommittee staff that the copy of the manual reviewed 
in September 1971 contained reference to the terminology “termination with 
extreme prejudice,” a -term used by Mr. Osborn in his testimony before the 
Subcommittee. 

It is therefore requested that you review your records and determine by the 
control number the precise copy of the document inspected in September 1971 
to ascertain whether or not such language was included anywhere in this 
document. 

Sincerely, 


Paul N. McCloskey, Jr., 

Member of Congress . 


General Counsel of the Department of Defense, 

Washington, D.C., April 23, 1973. 

Hon. Paul N. McCloskey, 

U.S. House of Representatives, 

Washington , D.C, 

Dear Mr. McCloskey : Your letter of April 5, 1973 to Vice Admiral dePoix, 
Director, Defense Intelligence Agency, concerning the DXA Manual No. 58-11 
(DICOM) has been referred to me for reply. 

In accordance with your request, the Department reviewed its records to 
determine whether the document shown to the Subcommittee Chairman on For- 
eign Operations and Government Information on September 23, 1971, is the same 
document that was furnished you on April 5, 1973. Because of the passage of 
time, it is no longer possible to trace the precise copy through the control num- 
ber. However, we have no reason to believe that the document shown to Congress- 
man Moorhead in 1971 was different from the document submitted to you. In 
both instances, the Department of Defense representatives who offered these 
documents for inspection had been informed that Parts III. and IV. (which cover 
Chapters 11-18) had been removed from the Manual. Furthermore, the two 
Subcommittee Staff members present when you reviewed the Manual were cog- 
nizant of the fact that those sections had been deleted when it was shown to 
Congressman Moorhead, as well as the reasons therefor. 

Regarding the suggestion that the copy furnished in 1971 referred to “termi- 
nation with extreme prejudice,” it is believed that this term is attributable 
solely to K. Barton Osborn’s testimony. The term is not used in the Manual furn- 
ished you, and does not appear in Parts III. and IV. of the Manual. 

As for the reasons why Parts III. and IV. were not forwarded to the Com- 
mittce, it is my understanding that Mr. Rady Johnson, then the Assistant to 
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feting* ?h d ; VlSed Congressman Moorhead at their 

omitted because ofttSr^extremea-nsittvitr^aod'^ha+^r'^ 16 ***** had been 

accepted this response In anv .fvtn i ty ’ d that Congressman Moorhead 

Chairman made any further reouest fnilowim Z' tv." 0 r ?F ord tbllt the Subcommittee 
As to the ^ *>5 eq i tlo l lowmg these discussions. 

has already dScusIed^ this^ wim^n^ am inf ° rmed ttet Colonel Hammond 

sssrs s 

Sincerely, 

J Fred Buzhardt. 

Mr. McCi^skey. The first is a letter dated July 27 to the Director of 

studv 'euthW! a <‘r° n ° f *tt Alr , F ° rce fron ? me asking for access to a 
study entitled Corona Harvest.” concerning the effect of the ae-inl 

^SA^Sr^ Tim^ ^ W8S ^ p,,bIish,!d ’ P believe, 

reifCl^ G flf ral G , ira, ? do dated September 3 stated, “I 
Hfrvest papere/’ ,ld ” 0t ** prodvctlve to P rovide access to the Corona 

Executive privilege was not claimed in that case, was it, sir* 

Mr. 13 uzhakdt. Tso, sir. ? 

temrio IcC -i° m E T' ° n what bas s ’ then - did General Giraudo refuse 
to make aval, able to me mater ials on Corona Harvest ? 

with^eneralSamb. ^ P?lsol,a11 ^ 1 have nofc discussed this 

thkday? CCL08KET - Wa ® tUiS 6Ver brou « ht to yo«r attention before 

' ® dziE'cRDT. Not to my knowledge, but let me address that if vou 
i say U ,OU l0 ° k at the bil1 ’ y ° u see it vSKr out S 

prwise MGCrXSKEY ' Bef ° re y °° answer ’ let me tr y t0 make my question 

%*£££&» S3£ *• “ "— »■* ■» i-w ,, 


Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2 



Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2 

211 

Your request was made as an individual Member for a classified 
document. I suspect that the answer would have been different had 
it come from a committee through its chairman. 

Mr. McCloskey. In that situation the Defense Department would 
not hesitate to deny information to an individual Congressman, but 
if a committee were to request it 

Mr. Buzhardt. Let me say that I hope that we would hesitate 
in any case to deny information to an individual Congressman. We 
might hesitate, we might in the final analysis do it, but we would 
* certainly hesitate. 

Mr. McCloskey. Mr. Buzhardt, is there an internal document in the . 

Defense Department that describes your internal procedures for han- 
dling requests from individual Congressmen? 

Mr. Btjzhardt. Ho, sir. There is not. 

Mr. McCloskey. There is no manual, no standard operating 
procedure ? 

Mr. Buzhardt. Ho, sir. They are handled basically under the Free- 
dom of Information Act, as implemented by DOD Directive 5400.7. 

However, the response to all congressional inquiries is also given by 
the procedural requirements of DOD Directive 5400.7. 

Mr. McCloskey. On a case-by-ease basis ? 

Mr. Buzhardt. Yes, sir. 

Mr. McCloskey. Let me go to the second example. I have a letter 
from myself dated May 19, 1971, and responded to by the Assistant 
Secretary of Defense, Mr. Dennis J. Doolin, on June 11, 1971, in 
which this statement is made: “I have reflected on your various re- 
quests for photographs of villages in Laos. It is neither feasible nor 
useful to go beyond these steps to furnish extended photography of 
Laos.” 

I had requested specific photographs. Would your answer to the 
first example raised be the same ; namely, that because this was an in- 
dividual Congressman asking for photographs, it was treated differ- 
ently than a committee’s request ? 

Mr. Btjzhardt. Again, I don’t recall discussing the case with Mr. 

Doolin. I suspect it would, and I suspect the photographs were ac- 
tually shown to committees. 

Mr. McCloskey. The third example, Mr. Buzhardt, is a letter that 
I addressed to the head of the Defense Intelligence Agency on April 
5, 1973, and the response came from you personally in this case, dated 
* April 23, 1973. 

Here we had requested the Defense Intelligence Manual Ho. 

58-11, referred to as DICOM. Tn this case, you state Tn your letter 
that it was the decision of flie ldeiifcenant uenerab then' ^DTrector ■ of 
1>IA, and Mr. Ill chard Helms, /former Director of the ClA~ that 
because ot the sensifivity of the third and fourth parts of that manual, 
you would furnish— previously this was to the full committee— fccT Mr . 

Moorhead, and subsequently ' to" Sie, "only the first two parts” of that 
manual. 

# Here was a request by a chairman of a committee, and yet the deci- 
sion was made to give the committee only roughly half of the manual 
that was requested. What was the basis for that, sir ? 
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Mr, Buzhardt. The basis i s this, sir, a,s to the two portion s which 
were not provided to the committee — they involved sources and meth - 
ods of intelligence collection, an d the authority to make the determ i- 
natlQiLto-iliscJose t!hem to anyone— is ves te d bv stat ' xte in the Dir ector 
of the Central Intelligence. It :s not, ours to give. It's that simple. We 
don’t have the authority to make that decision. 

Mr. McCloskey. The men in charge of DI A , an Army lieutenant 
general, participated in the decision according to your letter. 

Mr. Buzhardt, He secured the determination f rom the Director of 
Central Intelligence, because he is the contact point. 

Mr. McCloskey. You see, this example would seem to indicate that 
w ^ the executive branch, without claiming executive privilege, is still 

^ adhering to the policy that Mr. Nixon laid down when he said * 

that without- the claim of executive privilege, the information will be 
furnished. 

In vour letter, you don’t refer to any claim of executive privilege on 

the p*! CO M. cfcWlT ? 

Mr. Buzhardt. No. 

Mr. McCloske y. So no ex ecut ive privilege w r as claimed, was it ? 

Mr. Buzhardt. No7sTr. 

Mr. McCloskey. Is it fair to say that the procedure established by 
the President was followed in that case ? 

Mr. Buzhardt. Yes, sir. 

We did not have control over the information. We can only provide 
to you, from the Department of Defense, that information that we 
control. 

Mr. McCloskey. I understand that in this particular case, the joint 
decision wag perhaps in the hands of the CIA; but at least the CIA 
then, in this particular case, did not follow the directive laid down by 
the President, 

Did they? 

j Mr. Buzhardt. I am not sure on that case. We have a problem here, 

and this is a very difficult problem. Let me say, where you have in- 
volved the statutory authority of the Director of Contral lrLtelliger ce, 

I think, it w ould be better to discuss that in executive session at some 
point, and far better w r ith him than with me. 

But we do have a peculiar statute involved in this. I think it’s an 
anomaly, that the protection of this type of information is not vested 
in the President of the United States, but in the Director of Central 
Intelligence by statute. ^ 

Mr, McCloskey. Mr. Buzhardt, let me go back to an earlier point 
here, if I am not overstepping my bounds. " The D1CQM is a Defen se 
Department man ua l, it is not a CIA manual. Is that not correct \ 

Mr. Buzhardt. It is, but the information therein ivTaUVto sou rces 
and methods of intelligence col3( *ctioii7~ahd tfie Director of Cent ral 
Xnfelligencc^Fra^ a great deal oUauthorltv. In fact, ho has the exel n- 
sive auth orit y over this type o f Information even though it is handle d 
by the KHunse Department. E fe"h< AeltTIeTess has overriding authorit y. 

Mr. McCloskey. t want to make very sure of your answer to thxs. 

Your testimony is that this Army m anual, the DICOM 58-11, which 
isyised inYhe Army Intel [i^ei iccr Sdioi>TTYt rain Armv officers. ish ot 
within your power to release to the Congress Try law, * 
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Is that your testimony ? 

Mr. Buzhardt. Yes, that is my testimony. 

Mr. McCloskey. What is the statute upon which you base that 
opinion, sir ? " — 

Mr. Buzhardt. It’s in the National Security Act of 1947 as amended . 
I forget the exact prp vision. I wouldbe glad to supply it." lliat gives 
the Director of Central Intelligence the responsibility to protect in- 
formation concerning the sources and methods of U.S. intelligence. 

The Director of Central Intelligence has two jobs: one, as the Di- 
rector of CIA; and the other as Director of Central Intelligence. As 
Director of Central Intelligence he has responsibilities and authori- 
ties across the board with reference to anybody Tn the ^oyernment 
" that collects information . 

One of my assistants Tiere just handed me section 102, Mr. Me- 
Closkey. 

Mr. McCeoskey. Section 102 of the National Security Act? 

Mr. Buzhardt. Yes, of 1947, as amended. 

Mr. McCeoskey. I want to ask you this question then, without being 
unfair. Perhaps your assistants would want to help on this one. 

Is there any other example to your knowledge in which information 
within the control of the Department of Defense cannot be released 
except by the acquiescence of some other agency of Government ? 

Mr. Buzhardt. Except in those cases where the President has 
claimed executive privilege, or a case which we have reason to believe 
that he might claim executive privilege if asked. In those cases, in 
accordance with his memorandum, we have to refer to it. 

Mr. McGloskey. I think I would concur in the executive privilege 
question. But aside from executive privilege or information you might 
not want to release unti] such time as you have consulted with the 
President to determine if yon -were going to use executive privilege 
and other than this intelligence manual and matters related to the pro- 
tection of the intelligence collection, are there any other examples, to 
your knowledge, in the law where defense information would be ex- 
cluded from release at a proper request from a congressional commit- 
tee because of the exercise of control by an agency other than the De- 
partment of Defense ? 

Mr. Buzhardt. No, not to my knowledge. There might be occasions 
where we think it is a better part of judgment perhaps not to release 
it when requested, and we may go back to the committee, and reason 
with them or try to, or suggest an alternate means to provide the in- 
formation. 

Occasionally, we think because of the sensitivity of information it’s 
much better to discuss with the committee a particular document. The 
committees have worked very well in that respect. 

Mr. McCeoskey. Thank you. 

I think I have exceeded my time, Mr. Chairman, but I would like to 
establish one question if I may. These past examples in which individ- 
ual Congressmen have requested information and have received letters 
such as the one from General Giraudo or Mr. Doolin — I will assume 
that if those questions are properly submitted by any appropriate 
congressional committee in the future, you see no problem at all with 
the Defense Department requesting full information and response 
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thereto unless executive privilege is claimed pursuant to the Presi- 
dent's memorandum. 

Is that correct ? 

Mr. BuzaJAunr. I would say I would see no legal basis to withhold. 

I can see lot of problems sometimes, Mr. McClosicey, but the prob- 
lems have to be ignored if the Congress wants it. 

Mr. MoCloskky. When these problems come up to your office as 
General Counsel, you will see that either the memorandum of the Pres- 
ident is followed or the information is released ? 

Mr. Buzrardt. That is correct. 

Mr. Moor hk ad. Ms. Abzug % 

Ms. Abzug. Thank you. 

You indicate that you object*, to altering the language of section 
(b)(7) to accept only files compiled for specific law enforcement. I 
think you say on page 4, that any investigation conducted for law 
enforcement purposes has a specific law and a specific purpose in view. 

If that is the case, then the addition of the word “specific” should 
give you no trouble. 

Mr. Btjzhakdt. Our problem is, we really don’t know what the 
purpose of the word “specific” is. 

Ms, Abzug. But, I’ll give you an example. If on the other hand the 
fact is that an agency is out compiling data on “suspicious” persons 
who were in no way at the time at all suspected of any particular 
offenses, tinea I would trust that you would agree with me that there is 
a need for the word “specific.” 

Mr. Buzhardt. If you gather information in an investigatory role, 

I think there is a need for exclusion in order to protect the privacy of 
the individuals investigated. Unless there is some law enforcement 
purpose, the investigation shouldn’t have been conducted in the first 
place, if it's a law enforcement type of investigation. 

I think, however, that you would not, even when you are doing a 
statistical study or a crime study, or should not reveal names of indi- 
viduals or reports on the activities of specific individuals; that you 
would not want to be in a position of being forced to release it. It 
might be inaccurate. It might be defamatory, even though there were 
no grounds for prosecution. 

t really don’t think that type of inf ormation should be released in 
whatever type of investigation it is turned up in. 

Ms. Abzug, Then you believe the only one that has the freedom of 
information is the bureaucrat or the Government agency that decides 
to collect a certain amount of information; even if it’s nor- needed for 
any specific law enforcement purpose. And that the individual’s right 
of privacy onlv goes to a very inte resting proposition— that the Gov- 
ernment is protecting the individual right of privacy, where under 
our constitutional view it was that the right of privacy of the individ- 
ual should not be invaded by Government. 

Mr. Buzhardt. I think we’re addressing two different questions. If 
you want to talk about limiting the. Government’s authority to investi- 
gate I think that is the question you are really addressing, and that 
is something that is best not addressed under the Freedom of Infor- 
mation Act. . „ 

But if the Government has a legitimate investigation, I am sure 
you knovr that prior to the evaluation of the information, you get 
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all types of allegations. It’s the inclination of people during investiga- 
tion to often exaggerate, sometimes to settle old scores. There may be 
no validity to the information whatsoever. That information should 
not be released to the public, because quite, frankly, you can’t catch 
up with it, and it is not responsible to provide that type of informa- 
tion in whatever type of investigation. 

If your objection is to the scope of the investigative powers of the 
Government, I suggest that would be better addressed in some legis- 
lative forum other than the Freedom of Information Act, because 
we’re dealing with another subject. That’s, what I’m really saying. 

Ms. Abztjg. Is that what you’re saying in testimony ? 

Mr. Buziiardt. Yes ; I think so. 

Ms. Abzug. In other words, you feel that there should be no limita- 
tion in investigations of any kind, because you don’t believe there 
should be any right to information, which is specific except for a spe- 
cific law enforcement purpose. . 

Mr. Buziiardt. Again, I think we are in a semantic problem here. 

I do not think that the limitation should be limited to that informa- 
tion derived from a specific law enforcement purpose. If you mean by 
that, that to be “specific” — and again, we are at a loss to understand 
what it precisely means — if you mean that it has to be obtained, in the 
investigation of a particular person, if you have a prima facie case 
to start with — or are concerned about a particular violation, which you 
know before the investigation was committed, then I think we are miss- 
ing the point. 

We might have a situation where we have indications that an agency 
of Government is not properly functioning — that there are things 
going on, that there’s some indication that there’s some money missing 
perhaps, or that it might be just improper auditing — and we conduct 
an investigation. It could be for a specific law enforcement purpose. 

It could be for a general law enforcement purpose to make the law 
work better in that particular agency. 

I don’t think that the question of specific purpose is. intended to 
delineate between that case where we have a great deal of information, 
at the start of an investigation very little information to start the case, 
whether it be specific instead of general. 

I don’t think that should be the dividing line on whether we should 

* provide the information derived from the investigation to the public; 
because it can be equally misleading regardless of which investigation 
you get it in, and that can be equally harmful to the individual in an 
unfair way. 

* Ms. Abzug. What is your suggestion with respect to the issue of 
classification ? There has been a great deal of evidence before this 
committee and other committees that many items have been classified 
that really are necessary for public information as well as for the 
public as for the Congress. 

In your testimony, you object to a court of judicial review as to 
whether material should not be made available in camera if .it is classi- 
fied. You oppose the provision here which seeks to address this question. 

Do you believe that Congress has any role whatsoever with respect to 
the issue of classification ? 

Mr. Buzhardt. Yes. Although Congress has not assumed. a large role 
with respect to classification, and that’s the point from which we start 
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bow. In tie Atomic Energy Act, the Congress established by statute 
the classification system. The remainder of the system is largely one of 
executive order. 

As to the in camera proceedings, I think the in camera proceedings, 
as a number of judges have said, should be by no means mandatory. 

Often the purposes of justice, with fairness to botli sides, can be 
better served by other means. 

I don’t know if you are familiar with the affidavit approach, that 
has been used in many of these cases, where the Government sets forth 
the type of information in the affidavit that is contained in the docu- 
ment, the criteria that were used in adjudicating the classification of 
the document, and the relationships between the criteria and the type 
of information. It almost insures a very thorough review has been 
made. 

This is more workable for the courts in most cases. I anticipate 
some cases where the courts look at the classified documents in camera, 
and I suppose in some cases that is really the only way to get at the 
problem. It’s disadvantageous in more instances than oiie. 

But an ex parte in camera proceeding, even though the judge reaches 
a conclusion in favor of tne Government — that the enforcing party 
will always, perhaps, have some doubt as to whether tiie judge came 
to the right conclusion. They will also have a doubt that if they could 
have looked at it, too, they could have convinced the judge otherwise. 

So you have a real problem in that respect with the in camera 
proceedings. 

On the other hand, if you go into the judgment of the validity of 
the classification by the judge, in most cases, you will have to go be- 
jond the information in the document and provide additional classi- 
fied information in order to give the judge a bails upon which to 
make a judgment. 

This again gets you into a area of the judge’s understanding of 
classified information. You can almost get into a school session and 
teaching. I think great flexibility should be allowed the courts to make 
the determination of what is necessary in a particular case for the 
court to satisfy itself that the classification was, indeed, valid and 
done pursuant to the criteria of the Executive order. 

Ms. Abzug. You think great flexibility should be given? 

Mr. Bt:zhakdt. To the court, yes. 

Ms. Abzug. You only oppose the amendment then because it sug- 
gests that there be a requirement of the courts in the hearing of com- 
plaints to force the use agency records to examine the contents in 
camera ? 

Buzhakdt. Basically. 1 don’t think that should be mandatory. 

Ms. Abzug. Do you believe that Congress is entitled to have any 
decisionmaking with respect to whether or not. a document is 
classified ? 

Mr. Buzhardt. I’m sorry. I didn’t understand. 

Ms. Abzug. Do you think that Congress or a committee of Congress 
has the right to make a determination as to whether or not a docu- 
ment is classified properly ? 

Mr. Buzhakdt. No, I do not believe a committee of Congress has 
the legal authority to make that judgment. Congressional acts are 
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by the Congress as a totality under the Constitution, and if I read j 

the cases properly, I believe the cases hold that Congress cannot dele- j 

gate its lawmaking function to a committee or a group within the | 

Congress. I believe Congress can — certainly has the authority to 
enact criteria for the classification of documents, to say documents 
will be protected, or will not be protected, because of their particular 
character. 

Certainly, Congress has that authority. But on a particular docu- 
ment, and on a particular judgment, that is not a legislative function. 

It’s an executive function. 

Ms. Abzug. You testified before to a question asked by Congress- 
man McCloskey, that certain information would be furnished, would 
be made available to a committee, but not to a Member of Congress. 

And I take it that behind that is some issue of whether or not 
the material involved is classified or relates to some important issue 
of national defense and so on. Is that right ? Just answer that question. 

Mr. Buzhakdt. Generally correct, but might I explain ? 

Ms, Arzug. Yes, you may. I am struggling with a very difficult ques- 
tion in my mind, and that is that a Member of Congress, who is, as 
you know, elected by a great number of people, seems to have very 
much less right, according to your testimony, than a bureaucrat ap- 
pointed by another bureaucrat and responsible really only to maybe 
one person, to determine what the nature of this material is, that a 
Congressman requires in connection with his legislative responsi- 
bility, or even an oversight responsibility ; that he as a member of a 
committee might wish to propose. 

I really find this a great conflict in my mind as to how this position 
is sustainable. 

Mr. Bttztiauot. I think it is by the very character of the two 
branches ; that one has a legislative function and one has an executive 
function. Might I say, that if you look at it in a different way — in the 
executive branch you will find people who have executive functions 
with respect to a relatively narrow range of Government activties, of 
which they have very great responsibilities and decisionmaking 
authorities. 

On the other hand, members of the legislative branch, acting col- 
lectively, have very few limitations at all in scope of authority, 
except those in the Constitution. And that’s the way this system of gov- 
ernment was devised, so that you in the legislative branch do not 
have executive or j udicial functions. 

** On the other hand, if you’re talking about it with regards to a 

decision on the execution of the laws — if you are on the other hand 
talking about information — then the Congress does have the right, 
acting through the mechanism which the Congress creates, to the in- 
formation on which it bases its legislative decision. 

Ms. Abztjg. The Congress has a right to have information on which 
it can act, and nobody in the executive branch under our constitutional 
framework and our concept of separation of powers, has a right to 
say that this is an executive power ; that the executive has a right to 
decide that a certain bit of information cannot be made available to a 
Member of Congress, that has to act on in order to be able to fulfill 
his or her function as a legislator. 
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I am fascinated as to your concept of executive power, and I realize 
the concept of executive power is a very exaggerated concept; at the 
moment, which seems 

Mr. Buzhakdt. I don’t have a very exaggerated concept of it. 

Ms. Abzug. You are suggesting that information — a member, who 
is a member of the executive branch of Government, can simply decide 
that this is simply executive ground, where it’s not. in anybody’s realm. 
It’s in the realm essentially of the information, or vhe realm of the peo- 
ple or Members of Congress to know, or to inform themselves to be able 
to act on it — on the people that they represent. 

This information doesn’t be long to the executives branch of Govern- 
ment, or a bureaucrat who decides to make it unavailable to anybody 
else. It’s very contrary to our whole concept of Government since you 
mentioned the Constitution. 

Mr. Buzhakdt. I think you either misunderstand me, or we’re run- 
ning on different tracks. 

Ms. Abzug. We seem to be doing that, that is running on different 
tracks. 

Mr. Buzhakdt. We have no lawmaking ability in the executive 
branch. We must follow the laws made by the Congress and the Presi- 
dent. We do so. We provide information to the Congress as requested 
through the means established by the Congress, mainly its committees. 

When dealing with anyone but the Congress as an institution, we 
follow the laws, for instance, of the Freedom of Information Act with 
respect to any of it. 

Ms. Abzug. We understand that. We realize that there has been some 
difficulty in getting information both for the individual and for the 
Congress. It’s a question of whether there is really any legal authority. 
That has to be changed. 

For example, I assume that you believe that Members of Congress do 
not have the right to see the Pentagon papers, that clearly contain 
material necessary and vital to a legislative role under the Constitu- 
tion. But some other people, having nothing to do with it either in 
executing the law or carrying out the law, were able to see it. How do 
you expalin that ? 

Mr. Buzhakdt. That’s correct, too, but let me say that no one except 
the President has this authority to make such a determination. Nobody 
in the Department of Defense had that authority under his direction to 
make that determination. It was something that was peculiar, and had 
to be a Presidential decision. 

Incidentally, he had not made the decision at the time the Pentagon 
papers were released. It was under consideration. 

Ms. Abzug. What if we wanted to find out in connection with a law 
that is passed concerning our involvement in the war in Cambodia, 
whether there are any ground troops there, and we request you to give 
us some information as to whether there are ground troops at such and 
such a place;. 

And the answer comes back, this is information that is necessary for 
the national defense. 

Mr. Buzhakdt. The answer wou (dn’t come back that it was necessary. 

Ms. Abzug. What would be the answer ? 

Mr. B uzhakdt. If you asked and it was classified, it might or might 
not be provided to you because as an individual it would be a deter- 
mination under the F reedom of Information Act. 
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Ms. Abzug. I didn’t get that. 

Mr. Buziiardt. If you requested as an individual, a Member of 
Congress, it would be a decision under the Freedom of Information 
Act. If it were requested by a committee, and Fm quite up to date on 
this, I testified all morning this morning, answering questions in the 
Armed Services Committee on the resolution in Cambodia, and I 
answered every question. 

Ms. Abzug. Now, the specific statute that provides that seven mem- 
bers can request information, the Government Operations Committee 
is supposed to get that information. 

Mr. Buziiardt. If such a statute were on the books I’d have to see 
it beforehand. If it were on the books, it would be a new law. 

Ms. Abzug. I am referring to a specific statute, and that statute is 
section 2951, title 5. Let’s assume there is such a statute, and seven 
members of the Government Operations Committee asked for infor- 
mation as to whether or not there were ground troops in Cambodia. 

Mr. Buziiardt. I’d be glad to answer the question. There are none. 

Ms. Abzug. I will make a note of that. 

Mr. McCloskey. Will you yield ? 

Ms. Abzug. I’d be glad to yield for the moment. 

Mr. McCloskey. You would consider a ground troop a man who 
directs air strikes from the ground, would you not ? 

Mr. Buziiardt. He would not be a ground combat force, no. 

Mr. McCloskey. He would not be a member of a ground troop by 
that definition ? 

Mr. Buziiardt. No. 

Mr. McCloskey. Thank you. 

Ms. Abzug. Supposing that information, using this as an illustra- 
tion, were classified, and the reason these seven members asked this 
question is because there is a law in the House or in the Senate or in 
the Congress that says we should not be involved in any military 
activity in Cambodia. 

My question is you may regard this information as classified. I am 
suggesting that it’s necessary for us to have that information in con- 
nection with our legislative responsibility. 

And where do you find your executive power greater than that of 
the right of Congress to know ? 

Mr. Buziiardt. Let me say in answer to your question, it’s in two 
parts ; one is the provision of the information. I assume such a statute 
does exist, and if such a request were made by seven members, we 
would provide the information. If it were classified, we would provide 
it on a classified basis. Because of the fact that you wanted to know it 
would not be determinative of the issue of whether or not that , in- 
formation was necessary to protect in the interest of national security. 

Using this specific example — whether we have ground troops in 
Cambodia — my own personal opinion would be that there are no 
grounds for classifying that answer. But on another question, a factual 
question, the answer might be that it might be necessary to protect 
the information. 

If you ask where some flyer got shot down yesterday and we were 
conducting a search mission, it would be classified until we could get 
to him. It would be provided on a classified basis ; and the fact that 
you wanted to know that information would not change the facts 
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of whether or not it was necessary to protect what would be provided 
on a classified basis. 

So when we are dealing with Congress, as contrasted to when we are 
dealing with the general public under the Freedom of Information 
Act and the exemptions of classification — Avhen we are dealing with 
Congress it does not enter into it, The information would be provided, 
if possible, on an unclassified basis. If that is not possible, it would 
be provided on a classified basis, And it is frequent. 

Ms. Abzug. Let me ask another question in connection with that. 

That is, if the information requested is classified and you are pre- 
pared to provide it as classified in that fashion, where do you inter- 
change this question of availability, of it not being available to you 
because of reasons of national defense? 

In your department, in your experience, do you know how that has 
operated; because there have been certain instances where informa- 
tion has been requested. At first it has been said to be classified and 
then unclassified. At times it has been suggested that that is not avail- 
able because it is a matter of national defense. 

Is there any measure at which you determine that, when something 
is classified cr something should not be made available because it would 
be injurious to national defense ; or is it the same thing ] 

Mr. Buziiakbt. It should not be classified unless its release would 
be potentially dangerous to the national defense, or harm the national 
defense in the first place. Then, as to the determination of when or 
where to release it, if we are dealing under the Freedom of Informa- 
tion Act with a request from the public, then, if the information cannot 
be declassified, under the authority of the law, we do not disclose it 
under the Freedom of Information Act exemption. 

If we are dealing with the Congress, the Freedom of Information 
Act does not apply. None of the exemptions there provide us authority 
to withhold information from Congress. So the question then is pro- 
viding it to tire Congress, when it is classified, and providing it to them 
on a classified basis. 

In other words, advising then that it is so classified, and the 
reasons therefor. 

Ms. Abztto. Thank you, Mr. Chairman. 

Mr. Mqobhead. Mr. Gude. * 

Mr. Gude. Thank you, Mr. Chairman. 

I was wondering in how many instances has the Department of De- 
fense gone to court in the last several years in regard to security 
matters ? ; 

Mr. Buziiakdt. I do not know offhand, but let me see if I can find if 
the assistant counsel has any idea. [Pause.] 

Mr. Gude, we can only recall one case where it has gone to court 
recently, where material was denied on the grounds of classification 
from the Department of Defense. 

Mr. Gude. Was this covering o or 4 years or just within the last 
year? 

Mr. Buzhardt. The last year or so. 

Mr. Gude. The caseload is not very heavy then. 

Mr. Buzh vhdt. Not on the gr ounds of classification. 

Mr. Gude. I was just wondering. In your testimony on page 16 , you 
said that you were concerned about the establishment of a Freedom of 
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In form atioji Commission because you thought it was unnecessary and 
likely to impose additional workloads that would not resolve the more 
important disagreements on proper interpretations of the law. 

Mr. Buzhardt. Perhaps I misunderstood your earlier question. I 
thought you had asked how many cases had gone to court where the 
denial had been on the basis of classification. 

There have been more cases in the Department of Defense than that 
that have gone to court on appeal, but on other grounds. 

Mr. Gttde. How many? 

What is the number there ? 

Mr. Btjzhardt. I would have to supply it for the record. The De- 
partment of Defense at any given time is involved in about 5,000 
pieces of litigation. To sort these out into different categories, I cannot 
do offhand. 

I would guess it is about half a dozen cases in the last year. 

Mr. Gude. A half a dozen cases in the last year ? 

Mr. Buziiardt. Yes. 

Mr. Gude. You honestly think that the establishment of a commis- 
sion could impose an additional workload on the courts or on the 
Department of Defense? 

Mr. Buzitardt. I think it would impose no additional workload on 
the courts. It would on the agencies generally. Each one of these cases 
does take quite a bit of work. It is not a short time thing. 

Mr. Gude. You mean that because the citizen now has to go to court, 
whereas with this Commission it would probably be easier to obtain 
hi formation, that this could be a hurdle? 

Mr. Buziiardt. A real problem with the Commission — I do not 
have any great problem with it — I think the probabilities are that it 
would create another bureaucracy level to go through, would create 
an additional workload in dealing with it; and I doubt sincerely if it 
would result in substantially fewer cases for the courts, or in greater 
information released to the public. 

Miv Gude. With the chairman’s permission, I wish we could have 
the information on the number of cases since 1968, on a yearly basis, in 
order to determine how substantial the number of cases are. 

Mr. Buzhakdt. I would be glad to provide that. As I noted earlier 
* in my testimony, I use that to an extent to . gage how well we are 

doing. And the fact that we do not have a greater number of cases, and 
the fact that we have a very good win-loss record — I do not recall one 
that we have lost— tells me that we are doing a pretty fair job. 
jr [The following statement was submitted for the record : J 

Since July 4 , 1967, there have been 31 cases Involving the Department of 
Defense. Of these, three have concerned records of the Office of the Secretary 
of Defense for Army records, 10 Navy records, and 14 Air Force records. We 
do not have available yearly breakdowns for these cases. 

Mr. Gude. I would hope that would be the case, and that you need not 
look at ‘the establishment of a freedom of information commission as 
some type of adversary that would be harassing you, but actually 
would probably assist in clarifying the lines as far as information that 
should be made available, and information that should be retained. 

I would just like to comment on the gentlewoman from New York’s 
interrogation regarding the availability of information. You testified 
last year regarding weather modification in Vietnam. 

96 - 576—73 15 
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Both Senator Cranston and I asked for this information repeatedly 
and were denied it as individual Members of Congress. We had quite 
a dialog about this. Then, Senator Pell of Rhode Island, who is the 
chair man of the Subcommittee on Oceans and Internat ional Environ- 

wm deniS to him. 101 Information about rather modification; and it 

, I think the rationale of the Department at that time was that 

swnsJbilil^TT on[ l hi ^ en to the committee of primary re- 

: The question of weather modification is one of the most 
sensitive things m the scientific field. In its concern with this area 

t* and environmental- 

„ &CientlSts tbafc are 1 ye 1 I 7 knowledgeable in this area around the 
3 d ,A ' e 7 ery ? oncerned abojt ^e developments in this area And 
en i£ l 7 r niatl ° n d(inied t0 Senator ™ 5 ^d he certainly was 

wecontae toSPtK‘t S .'' er6 Cr “ St °’' “ d mySelf 

Thank you, Mr. Chairman. 

Mr. Moorhead. Thank you, Mr. Gude. 

MeCfoskey, do you have further questions? 

ThaUerm < ‘‘CommiVi ; ' U f t ^ ° ne ° r tm h Mr - Chairman, if I may. 
tef of Si, SZrWt Pm " ! ‘ ry MSI>M ' Slb ' 1 ^” W 1 " 8 “ 1 ™ lei 
Mr. Btjzhaedt. It possibly does. 

Ope rations L n°n S d : pA YoU WOl e 1 T c ? nsider ; this Subcommittee on Foreign 
m?!,, ° S a nd Government Information to be the committee of pri- 

mary xesponsibility on learning how Mr. Friedheim’s operation runs 

W MV 1 n0t ? °t W0U l d you I ,lace tIiat under Armed Services * “ ’ 

Ifc I wouM consider both would have a very direcr, in- 

tion of the nJnf? Ser J 1( il S Conimdtee » obviously, in the entire opera- 
, department; this committee, and the Appropriation Com- 
mittee, also this committee with respect, to Mr. Friedheim’s nartir-iPir 
y Sf °M C r ' ,M8S ’ “? “,P art « f Department of Dofen™ partlcalal 

n0t 1 ? Min to bel,bor 11118 tat I want to 

committee of juriklictiJnSfor iXmatio™ yMwoSdfuiSSi it * 

flasyssassf' ttat this ^ ■» a. « s&s. 

Mr. Buzkaedt. No, sir. 

t JA r ; ¥ cC p 0SKEr ‘ The other thing that I wanted to ask Mr. Fr ed- 
York ^ t0 aU answer tha1; wa3 g 1V(!n to gentlewoman from New 

bac?o^Ma7c r r7 P mn e M7i? h - % ® tatemant ‘ hat the President made 
oioffTe i 1 - r W70, ^ F riod heim, where he said no ground troops 
stationed in Laos were in combat operations, and then we had a li- 
brary of Congress report 3 months later that some Special Forces 
teams had su ffered casualties. Y ou may recall that situation. 

Mi 1 . SziiSmml fo P not ^ ** gr ° Und COmbat forces? 

Mr. McCioskey Mr. Friedheim, would you comment on this* 

1 d ? n ? fc reya h the specific instance. There were at 
Sl,te "“ nt “ US - combat 

Mr. McCloskey. There were Special Forces teams that suffered 
casualties at the time he made that statement, were there not? 


Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2 



Approved For Release 2000/09/^: CIA-RDP75B00380R000600070001 

• , i 

Mr Friedheim. At the time that he made that statement, w e do go 
back and point out that there had been some casualties prior to that 
time, most of them under the previous administration. 

Mr. McCloskey. Of ground combat troops, is that not correct ■ 

Mr. Friedheim. That is correct. As I recall, we did discuss that. Mi. 

Ziegler discussed that at some length at a White House brie ng\ 

Mr. McCloskeyv It was later conceded that the Presidents state- 
ment had been in error. . 

Mr. Friediieim. I do not recall that, Mr. McCloskey, _ 

Mr. McCloskey. I want to make sure I understand this answer. 1 he 
statement that there ware no ground combat troops in Cambodia in- 
cludes the fact that there are no Special Forces teams m Cambodia. 

Mr. Buzhardt. There are no special forces teams in Cambodia. 11 
you are interested in that specific question, I suggest you rea ^ 

House Armed Services transcript from this morning. There we detail 
by grade and duty every American military man m Cambodia, and 
some of the diplomatic ones, too. 

Mr. McCloskey. Thank you. One further question. 

Mr. Bltziiardt. That was an open session, I might say. 

Mr McCloskey. I appreciate your candid and forthright testimony 
this afternoon. I want to relate to you a circumstance that occurred and 
ask how this fits Up in your testimony. . , „ 

In 1971 when wo asked for the photographs of the villages in Laos, 
they were ultimately furnished to a committee of the Armed Service 
meeting in executive session. I was asked to sit m on that commi ee 
session, either late September or October 1971. , , . 

When the Air Force officers completed their briefings on the bomb- 
ing practices that were then taking place in Laos, the question was 
raised whether we might see the photographs of the villages that we 
had requested, some 196 villages. The response of the Air Force officer 
to the chairman and to members of the committee present was that the 
photographs were so sensitive that he would hand the photographs in 
a sealed envelope to the chairman, and leave it up to the chairman as 
to which members of his committee might thereafter be permitted 

to see the photographs. , ■> 

That does not seem to fit into any of the categories you have 

m Mk°Bijzi iardt. If I understand the rules of most committees, the 
chairman’s actions are governed by the votes of the committee. 1 
think the committee could have made a motion when it was delivered 

* officially to the chairman. 

We are at somewhat of a disadvantage. At many times we do have 
information upon which people’s lives depend. This does concern us. 

Sometimes it may overconcern us. But it is hard to imagine— 1 am 
sure that he was being very solicitous of the protection of individuals 

in that case. . . . .. x ,, ,, • , 

Mr. McCloskey. Here is my question, Mr. Buzhardt. Is there a third 
category, in addition to requests from committees for information, 
where you would furnish it without hesitation 5 and requests fiom 
individuals, where you might or might not furnish it, depending on a 
case by case determination, is there a third category where at the re- 
quest of a committee, you would furnish the information, but only to 
the chairman of the committee? 
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Mr. Buzhardt. No, sir. Now, we would deliver to the chairman, as 
the representative of the committee. That is the normal practice. How 
it is handled in the committee after that is not our determination. 

Mr. McCloskey. The reason I asked the question is that here was a 
case where there were perhaps 20 committee members present; and the 
colonel who had the photographs in his possession was obviously 
prepared to deliver them to the chairman, but was not prepared to 
make them available to the other 20 Members of the Congress that 
were present, even though this was an executive session. 

I take it from your answer that there is no directive or 

Mr. Buzhardt. No. There is not. Let me imagine a case of that type. 

It could happen, as a very practical matter, if we had something ex- 
tremely sensitive. It is even conceivable to me that we would ask that 
chairman to elicit from his committee— we would make the request 
whether or not they would not be willing to establish among them- 
selves special rules for the protection of the information m their 
group, if it were that sensitive. 

Mr. McCloskey. Mr. Buzhardt, may I ask you, did your office par- 
ticipate in the preparation of the bills now before the Judiciary Com- 
mittee in the House and Senate, tightening up the criminal laws relat- 
ing to the release of classified inf ormation ? 

I have particular reference to the sections which would make it a 
crime to disclose classified information, and remove any defense if 
the matter was improperly classified. 

Mr. Buzhardt. We participated in drafts, as I recall. We did com- 
ment in draft about 2 years ago when there was a draft revision of the 
code. We commented on that We commented on the Justice Depart- 
ment draft., to the best of my recollection. I do not remember what our 
specific comments were section by section. 

Mr. McCloskey. The nature of your testimony indicates that the 
Defense Department has fears that one Congressman might release 
information of a sensitive nature, but another one might not. Clearly, 
you ha ve no concern about the chairman of the Armed Services Com- 
mittee, but you might have concern about members of his committee 
releasing information. 

I would like to ask, in view of the fact that you have participated in 
the preparation of legislation to control the dissemination of informa- * 

tion and that this legislation, has been presented to the Judiciary Com- 
mittee, that in effect would make it a crime for an individual Congress- 
man to receive information that was unauthorized : why is there a de- 
fense in here, if it is delivered to a committee of the Congress, but no * 

defense if it is delivered to an individual Member of Congress? Your 
office participated in the preparation of this legislation. I wonder if 
you might, with the staff available to you, give us the precise statutory 
suggestion ‘that we might enact into law if we saw fit, which would 
protect the Defense Department by eliciting from Congress require- 
ments on our part that we treat it as classified information. 

All of us are accustomed to receiving secret, top secret, and confi- 
dential information. We try to treat it, I think, on the same basis that 

y °But if your concern is that individual Members of Congress might 
not be trustworthy— and there have been enough examples of Mem- 
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bets of Congress going to jail lately that I think you have a right to 

^SSd y^ give'us the statutory recommendation ^ a recommenda- 
tion for our own rules to apply when we receive classified inform 

tl0 Mr^BiJZHAEDT. I would be glad to attempt to at least try. 

[The following statement was submitted : J 

Information^will l)e°safegrorcl^J^^i^er^whteh^CragressiMial Committees^may 

of fhaTcommlK 85 

[H.A.S.O. No. 93-3]. . . . , 

Mr McCloskey. I am disturbed about this proposed criminal la 
to make it a crime for an individual to give classified information to a 
Member of Congress. If we have gone that far under our system of 
“vemmeotwS somebody, telliSg a Member of Congress truthfu 
ES, is susceptible of being guilty of a crime, we are in real 

trouble. 

Thank you. 

Mr. Moorhead. Mr. Phillips. . 

record, mentioned during 
thf^uy between hfs. Abzug and Mr. Buzhardt, the text of section 

29 Mr!VoomiEAD. That would be appropriate. Without objection, it is 

so ordered. 

[The text follows :] 

§2954. Information to Committees of Congress on Request 
* wvp^nHve affenev on request of the Committee on Government Operations 

HISTORICAL AND REVISION NOTES 
4 BEVISORS’ NOTES 

Derivation: United States Code, 5 U.S.C. 105a 

^ThTwords ^‘Executive agency” are substituted for “executive department and 
* in dependent; 8 esSdisbment” in^iew of the definition of “Executive agency m 

“mmmittee on Government Operations of the House of Representa- 

sa k? ass ss s ass 

Congress, adopted July 3, 1952, 

Revised Statutes and Statutes at Large 

Ms.sr“- ™ u “ bK “ a 
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Mr. Buzhardt. I might say in th at connection I never doubted there 
was such a statute that existed. I never had a request from seven mem- 
bers under that particular statute. 

Mr. Moorhead. I do not think Ms. Abzug took that interpretation. 

Mr. Phillips. In June of 1971, seven members of this subcommittee 
signed such a request addressed to Secretary Laird for a set of the 
"“Pentagon Papers.” That request was not acted upon, because a com- 
plete set was subsequently delivered to the Speaker of the House and 
deposited in the Armed Services Committee. 

So that request was never acted upon, but a formal request was made 
at that time, citing section 2954 ; perhaps someone else handled it. 

Mr. Buzhardt. Somehow it must have gotten lost in the lather 
tumultuous events of that period. 

Mr. Phillips. In response to a subcommittee request for comments 
on the Freedom of Information Act report that was adopted by the 
committee last September ( II. Kept. 92-1419), you responded, Mr. 

Buzhardt, in a letter dated November 9, 1972. You said that you would 
ask the Assistant Secretary of Defense on Public Affairs for advice, 
on “whether additional participation in Freedom of Information Act 
decisions by Public Information officers would be practical and useful.” 

Since Mr. Friedheim is now sitting there with you, could you tell 
the subcommittee whether or not you asked him for such advice? 

Mr. Buzhardt. Yes. I did. We discussed it at length on the methods 
of handling Freedom of Information Act requests, and how to get 
as useful an input from Public Information officers as possible. 

In our own case, we have consulted with him, aid in a few oases 
it has reached the Office of the, Secretary of Defense. He has taken 
the position of suggesting more participation throughout the services 
by the Public Information officers in this activity. 

And naturally, when these requests come in, they almost have to 
be forwarded to the people, that have the records in their custody. 

This is the initial hangup. The biggest delay in providing informa- 
tion to people who request it is finding the records. 

We talk about the few exceptional cases where perhaps the in- 
formation cannot be furnished, or some borderline case that has to 
be considered carefully. But the biggest problem is not that at all. 

The problem is a mechanical one of getting the request to the person 
that knows where to find whatever it is that is requested, and getting 
the information, and then producing it so it can be evaluated. 

I would say that a majority of requests for information — those 
that are cited under the Freedom of Information Act — comes 
through Public Information and Public Affairs officers of the De- 
partment. Those are the persons from whom the contact comes. That 
is where the media goes. That is where most of the requests originate. 

And they come in through those Public Affairs officers in the initial 
instance* Then they have to be sent to the people that handle the sub- 
stantive records for location, and finding the information. 

Mr. Phillips. With regard to the advice that Mr. Friedheim fur- 
nished. has that been incorporated in your new information directive 
that was issued a few months ago ? . . 

Mr. Buzhardt. I think it was in the old and the new one. I think it is 

in both. 
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Mr. Phillips. Then it was not any new advice? It was just a restate- 

Poblic Affairs Offlce should be 
consulted to the maximum extent feasible. And our discussions, A 
think, relate more to the mechanics of how these officers might be d no 
useful, than on whether there is a policy matter in which they should 

become involved in. . , . ,, 

Another problem is how to best involve them mechanically. 

Mr. P hilli ps. On page 4 of your statement, in discussing the pro- 
posed revision of exemption (b)(7) dealing^ with law enforcemen 
records and files, you say that “you frankly do not know what sup- 
posed abuse under the present language of this 7th exemption that this 
limitation is intended to remedy.” Unii „„ p. 

I would call your attention to pages 23 through 28 of House Re- 
port 92-1419, in which we enumerate six or eight specific cases that do 
involve law enforcement activities in a number of different depart- 
ments and agencies of Government, which are a handful ox many sucn 
cases that have come to the attention of the subcommittee, and which 
we explored at some length during our hearings last year. . . 

So that we believe that the evidence uncovered during knose investi- 
gatory hearings clearly makes a case for a strengthening of language 

I dc/not know whether you had a chance to look at any of those 
cases. They do not involve the Department of Defense that I know oi, 

at least the ones that are in the report. . ^ . ,. , 

Mr. Btjziiardt. Frankly, I did not recognize these as investigatory 
records, quite frankly. I really did not perceive them as being o± that 
character. They are not really what we think of as investigations. 

Mr. Phillips. There are other cases that have been called to our 
attention involving the Department of Defense that we did not explore 

in our bearings last year. , , . 

On page 10 you discuss the affidavit approach to the courts m cases 
involving classified information. Of course, our subcommittee has 
spent many years investigating the operation of the Executive order 
classification system. You were one of our witnesses last year, oi 
course 

Any' affidavit that states the validity of a particular classification 
to a court is, of course, predicated on some credibility in the system. 

Frankly, the overw helming evidence that we have obtained m Our 
hearings indicates that most, if not all, of the vast majority of docu- 
ments that are classified are overclassified. So I do not see how any 
court could put any great weight on an affidavit from a, self-serving 
bureaucrat that classified the information merely stating that it is 

Cl£ S d woufd we expect him to say ? That it was not classified 

Mr.^TJZHAKDT. I think quite frankly that they deserve more credi- 
bility than your assessment of the classification system. I do not think 

it is that bad. . , TT , . , 

We do have abuses in the classification system. We have humans ad- 
ministering it. None of us are perfect. We certainly have differences 
of judgment. But overclassification is no longer that rampant. 
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Ass far Jig; credibility is concerned, I never felt my credibility was in 
question when I made an affidavit to court, as an officer of the court.. 

To the. begt of my knowledge, I didnot know any court that questioned 
qiy.crediq.Uity. The facts have to sipeak for themselves. And if the facts 
are, inaccurate, the forms that the court requires for the affidavit and 
ubn, amounts qf information, they require, would usually reveal the- 
lack of credibility of the st atement. They do not act on just an asser- 
tion. The affidavits do not contain, an, assertion on classification. They 
go mto some detail. 

J? 1 umm 1 ft is a. little disturbing when we hear a witness testify 
at t^ejEegtagon Papers trial, ji.st a few d*ys.agp— the gentleman who 
(deified the. Pentagon Papers as “Top Secret-Sensitive”— that his 
training for classification autliority consisted, of a training film in 
which he was warned to be aware of “over- friendly Russian blondes.” 

_ We qo not. think that that gives too much credibility to the system. 

Beside, we have sworn testimony before this committee by experts! 
who have, handled classified information all their lives, that anywhere 
from 90 to 991/e percent of the documents that they have come in con- 
tact with were not really necessary to be classified at all . 

Mr. Buzhakdt. I question the qualifications of your witnesses if they 
so testified. I see quite a few classified documents. On occasion [ see 
some of them that are overclassified. I see some that are classified im- 
properly. At the sjime time, it is not a substantial portion of the docu- 
ments that I see by any means. 

I think that you have some people, who might work in the security 
system, who think that they are administering the regulations, who 
prohably do not know enough to know whether they are or they are 
not properly classified; and they are making judgments they are reallv 
not qualified to make. 

_ Mir. Phillips. Is that not one of the basic reasons for the failure of 
the Executive Order 10501 ? Is that not why President Nixon replaced 
it with a ne w order last year 1 ‘ 1 

v Mr w? 1JZ3 1 IAEDT - TIie basic reason was to try to improve its operation. 

Yes. That there is always room for improvement; even under the new 
Executive order we are constantly trying to find ways to better admin- 
ister tli e system so we can improi -e it. 

As I say, I do see documents improperly classified from time to 
tl “?: Because I have worked on the Executive order and had respon- 
ir ^ area, perhaps I am peculiarly conscious of these things. 

Mr. Phillips. When you see such a misclassification, what action 
do you take: ? t 

Mr. Buzhardt. I recall a number of them when they have been sent 
to me for coordination, writing on the bottom and .sending them back 
refusing coordination, and asking what is the authority for so classi- 
fying this document. 

Mr. Phillips. Then he reviews it, the classification, marking? 

Mr. Buzhardt. And I will say come back to me and tell me the rea- 
sons why the document is so classified. 

Mr. Phillips. I wish there were more people over there doing this 
type of thing. s 

thing" ® UZILABDr ' ^ believe there are many people doing this kind of ' 
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Mr. Phillips. One additional question, Mr. Chairman. 

Mr. Friedheim, does your office or any other office in the Pentagon 
produce “ canned 5 ’ articles or “canned” editorials for use in newspapers 
mound the country to support the Pentagon’s point of view ? 

Mr. Friedheim. No, sir. 

Mr. Phillips. You do not? 

Mr. Friedheim. No, sir. 

Mr. Phillips. The reason I asked, I saw an editorial recently in a 
Joplin, Mo., newspaper attacking the chairman of this subcommittee 
for his criticism of the abuses of executive privilege by the President 
and it occurred to me that you had once worked as a reporter for a 
Joplin, Mo., newspaper. I just wondered if there was any connection? 

Mr. Friedheim. I once wrote editorials for that newspaper. I did 
not write that one, sir. 

Mr. Phillips. Thank you. 

Mr. McCloskey [presiding] . Any other questions ? 

Mr. Kroneeld. Would the Department of Defense oppose a pro- 
vision in this legislation which did not make in camera review manda- 
tory, but would leave it up to the court — as a matter of discretion. 

Mr. Biiziiardt. Speaking personally — and I really have not re- 
searched the question thoroughly — I do not think I would. I think 
the court now, under the present law, does on occasion actually view 
classified documents in camera. They are in camera when they examine 
them. 

So I think you do not need a change in the law if that is your objec- 
tive. I do not think there is any need for it, because. I think the court 
exercises that power in some cases now. 

I believe that they do not have to in every case. They are not 
mandated to do that. I do not consider it necessary. 

Mr. Kronfeld. It is my interpretation of EPA v. Mmk that under 
the present language in the Freedom of Information Act the courts 
are prohibited from going into the body of the documents and examin- 
ing it under section (b) (1) of the act. That is what I think the amend- 
ment in 5425 is trying to reach, not that the courts have to in every 
case, but they would be given the option if they so wished. 

Mr. Buzhardt. Perhaps that was the situation before Mink. 

Mr. Kronfeld. So there would be no objection to the language that 
would insure that the courts would have the option of going into the 
body of the document enacted under subsection (b) (1) ? 

Mr. Btjziiardt. I do not perceive any presently. I think the courts 
will still use their best judgment. I think that is very much a matter 
of la st resort in the more complicated cases. 

Mr. Kronfeld. Thank you. 

Mr. McCloskey. If there are no further questions, the committee 
will be adjourned until the next session of these hearings on Thursday, 
May 10, at 10 a.m. in this room, to hear public witnesses on information 
amendments to the Freedom of Information Act. 

Thank you. 

[Whereupon, at 4:15 p.m., the subcommittee adjourned, to recon- 
vene at 10 a.m., Thursday, May 10, 1973.] 
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THE FREEDOM OF INFORMATION ACT 


THURSDAY, MAY 10, 1973 

House or Representatives, 

Foreign Operations and 
Government Information Subcommittee 
op the Committee on Government Operations, 

Washington, D. 6. 

The subcommittee met, pursuant to recess, at 10 :15 a.m., in room 
2154, Rayburn House Office Building, lion. William S. Moorhea 
(chairman of the subcommittee) presiding. A , r'WW 

Present: Representatives William S. Moorhead, Paul N. McCloskey, 
Jr., Gilbert Gudo, and Ralph S. Regula. n 

Also present: William G. Phillips, staff director; Norman G. Cor- 
nish deputy staff director; L. James Kronfeld, counsel; and William 
H. Copcnhaver, minority professional staff, Committee on Govern- 

m Mr IJoorhead. The Subcommittee on Foreign Operations and Gov- 
ernment Information will please come to order. of 

On this fourth day of hearings on amendments to the freedom of 
information law which, many of us hope, will make it a mo ^'® 
freedom of the press law, we will hear testimony from some of the 
organizations of the press which share a part of the credit for creat- 
in" the original law. And we will hear from representatives of the 
other groups which worked on the original legislation or have studied 
the administrative problems posed by the law. _ r ,, ; th „ 

Over the years, various representatives of Sigma Delta Chi—the 
national professional journalism association— have worked with this 
SommFttee to help solve the problems of Government secrecy. To- 
ri a .v Courtney R. Sheldon of the Christian Science Monitor, chairman 
of^the SDX freedom of Information Committee, will testify on the 
amendments which have been introduced to make the Freedom of In- 
Sation law a more effective tool for the press to dig out Govern- 

m< We wil ™lso°hear testimony from two representatives of the Na- 
tional Newspaper Association, an organization which has beermnvobred 
in the fight against Government secrecy ever since it began. Mr. E. W. 
Lampson, president of the Ohio Newspaper Assomataon, w J1 repre^nt 
the National Newspaper Association, along with Ted bernll, execu 
tive vice president of the NNA, wh , i 

CM1 Liberties Union, 

Ji as -U1 Antonin Mis, chan-man 

of the Administrative Conference of the United States. 

(231) 
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niJ !!,°l y;eld - , 0 my C0 ^ lea s ue > Mr. Kegula, who mav want to welcome 

M® ™ beCa l J f % pEevlous acquaintance with them. 

Mi . KnocrnA. I hank you, Mr. Chairman. 

fate 1 ? mMn Ko f th ? - mi T r i ty par , ty ,’ of which through some quirk of 
ra \ lkin S ^ day ' and that is an unusual thing for a fresh- 
r " a ™, pleased to welcome all of the witnesses, but especially Ab 
Lampson from Ohio. Ab and I served 8 years in the Ohio Genera 

HW n«n ^ t ier i and he had a number of years before I got there 
How many did you have as a total, Ab ? 

Mr. Lampson. Ten. 

Mr. Rkoula. Ten years in the general assembly. 

table? mSSS'vS? y ° U f mtle "j en come foiward to the witness 
raoie f vt iij cion t } on all come forward. 

Mr. Reuula. Ab I am sure can br ing to us some excellent help and 

guidance on this proposed legislation for the reason that he had a very 

distinguished career m the Ohio Legislature. He was chairman of the 

nays and means committee which, of course, we recognize is one of 

the vital responsibilities in the legislative process. And we could use 

ex P e i'tise here, Ab, on not only freedom of information 

tbvon«!-] K> ' V - 0 P rovlde t he. necessary funds. I know that you labored 

through an income tax law in the State of Ohio just recently and bear 

th I mlI4t°4iv 0 \1r 'n Ut ’ Ab ’ 1 r 1 ? Very pleased tPat you are here. 

1 , -ay,. Ml- Chairman, 1 have a radio taping at 10:30, so if I 

hnve to leave, it is not out of any lack of respect for our witness 
We are all so happy to see Mrs. Lampson here and hope that s he is 

GaSbfrJjhu^' Ab Can n ‘- a u because /he is here and not down at 
iTainnkel s. But, we are especially pleased, and I am particularly that 

10 beforc J - — 

•^ r ' ?f?? KHEA,: ': M 1 ’- Sheldon, you are first on the list, but maybe in 

SuS^hy^rV' 0 " ' VOlJd yi0 ‘ d 40 Mr - W »'" d «“* 

Mr. Sheldon. It certainly would. 

*• Mr - ^ • -*“« *» ^ <■— 

M r - ? EGUliA - Tllank y°u» Mr. Chairman. 

Mr. Mookhead. It would be a rare turnabout really. 

W ouid you proceed, Mr. Lampson ? ‘ 

STATEMENT OF E. W. LAMPSON, PEESIDENT, OHIO NEWSPAPER 
ASSOCIATION; ACCOMPANIED BY TED SERRIIL, EXECUTI^ 

VICE PEESIDENT, NATIONAL NEWSPAPER ASSOCIATION 

mittee. LAMPi5CW ‘ Thank you ’ Mr ' Chairman and members of the com- * 

pm-pose of the record, I am E. W. Lampson, publisher of 
the Jefferson, Ohio, Gazette and president of the Ohio Newspaper As- 
sociation, an organization representing 96 Ohio daily newspapers and 

am Jf P f rs fr01 ? the „ ]a . r g est m tlle State to the Smallest. I 

am also an affiliate member of the National Newspaper Association 
As has been stated by the chairman, with me today is Theodore A* 
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Serrill, executive vice president of the National Newspaper Asso- 
ciation. 

The association has prepared a formal statement which I will ask 
you to enter into the record of the proceedings. I will not read the 
association’s statement, but I do have a few remarks of my own which 
I would like to present at this time. 

Mr. Moorhead. Without objection, the full statement will be made a 
part of the record. 

Mr. Lampson. Thank you. 

[The document referred to follows :] 

Statement op National Newspaper Association 

INTRODUCTION 

Tile National Newspaper Association, as I am sure you are aware, is the 
official representative for our nation’s approximately 8,500 community news- 
papers. These are the 7,500 weekly and 1,000 smaller city daily newspapers of 
our country whose major purpose is to provide local news and information to the 
communities they serve. 

We are indeed honored to be a part of this prestigious panel which is composed 
mainly of our colleagues from the big city newspapers and from the broadcasting 
field. 

BACKGROUND 

In March 1963, this Association informed this same Subcommittee that it 
was no “Jolinny-come-lately” to the fight for freedom of information. Long before 
the Cold War era we said, NNA (which then was NEA, the National Editorial 
Association) had been active in defending the precepts of the First Amendment. 

Tins Subcommittee should should know that the idea for the creation of the 
Freedom of Information Center at the University of Missouri, which maintains a 
continuing record of instances of censorships, suppressions, and manipulation 
of information and assists the Press in overcoming such instances, first emerged at 
a 1957 meeting of the then NEA. NNA continues to support the Freedom of In- 
formation Center, both in spirit and with financial contributions. 

NNA has appeared before this Subcommittee in the past and has supported and 
publicized its activities since its inception. 

This Association was involved directly in this Subcommittee’s efforts to enact 
the present FOI law. As you realize, that law is the result of a compromise, as 
is all good legislation. We would even call the present law an experiment, to 
answer the question of whether such a concept could be made to work at 'the 
Federal level. Government officials warned against its enactment, predicting 
all sorts of dire consequences should it become law, arguments which they have 
recently repeated to you in trying to prevent amendments to improve the Act’s 
effectiveness. 

In spite of these contentions, it was discovered that the experiment worked 

that it is feasible, indeed desirable, to make information possessed by the gov- 
ernment available to the public. The fears expressed by government officials sim- 
ply have not been realized. 

What we have discovered, however, is that the law is not as effective or useful 
as it ought to be, and it is that problem to which we now address ourselves. 

It is at the local level where NNA’s constituency, the home town press, is 
the sole defender of the right to know. Policies of the Federal government toward 
access to governmental information however, are becoming more and more of a 
problem to this segment of the news media because of the tremendous growth of 
the Federal government in recent years. This has led to the establishment of 
branch and regional Federal offices in nearly all of the three thousand-plus 
oounties of our nation. 

What happens in Washington today becomes immediately important to local 
communities-everywhere. 

The Federal government’s' information policies are important not only with 
respect to actual access to information held by the Federal government, but also 
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by way of educating state and local government officials as to the importance of 
making public information and public records available to the citizens served 
by those officials. 

FREEDOM OF INFORMATION GOALS 

The 21st Report of the Committee on Government Operations on the Ad- 
ministration of the Freedom of Information Act says “Our concern in this Report 
and those which will follow is the protection, preservation and enlargement of 
the American people’s ‘right to knovr’ 

Former Attorney General Ramsey Clark stated in his memorandum on the 
implementation of the FOI Act in 1957, “Nothing so diminishes democracy as 
secrecy”. 

Mr. Clark continued . . this statute imposes on the Executive Branch an af- 
firmative obligation to adopt new' standards and practices for publication and 
availability of information. It leaves no doubt that disclosure is a transcendent 
goal, yielding only to such compelling considerations as those provided for in the 
exemptions of the Act”. 

As this Committee has learned, those high goals have not been lived up to by 
those charged with administering; this law in the various agencies and depart- 
ments of the Federal government. Its Report lists several areas where the law 
has proved to be deficient. 

MAJOR FOI PROBLEMS CF COMMUNITY NEWSPAPERS 

This Association, because of the type of newspapers which it represents, is 
principally concerned with four of these problem areas : 

1. The bureaucratic delay in responding to individual requests for information. 

This Committee’s 1972 investigation revealed that major Federal agencies took 
an average of 83 days for initial responses and when acting on appeals from a 
decision to deny information, major agencies took an average of 50 additional 
days. 

We believe that amendments to require a preliminary determination as to com- 
pliance with an information request within ten days are most reasonable, and 
if anything, should be reduced. 

2. We are concerned about the abuses in fee schedules set by some agencies 
for searching and copying requested documents. Some agencies have initiated 
excessive charges for such services as an effective tool denying information. 

While the fe;es charged by many agencies have been modified in recent months, 
largely due to this Committee’s oversight function, some remain unreasonably 
high. While such fees will not bankrup t a community newspaper, at least in most 
instances, we do not believe that there is a sufficient reason for inordinately 
high fees for copying and searching for government records. 

3. The cumbersome and costly legal remedy provided by the Act in cases 

where information is denied is a particular concern. The time involved, the 
investment of a great deal of money in attorney fees and court costs and the ad- 
vantages which inure to the government in such cases make litigation highly + 

undesirable for the members of this Association in particular and render the 

Act less than useful. 

4. Many problems are connected with the necessity of requesting an “identi- 

fiable record”. Many agencies have used the requirement as ore means of denying 
information to the public. In most cases, reporters working on a story do not * 

have an identifiable record, but rather have information from sources which 

lead them to believe that such records are in the government’s possession and a 
reporter simply needs a reasonable means of obtaining access to them. This re- 
quirement must be modified if the Act is ever going to prove to be truly effective. 

As you know, the news media has been criticized for failing to utilize the 
Freedom of Information Act to Its fullest extent. The items cited in the above 
paragraphs are but a few of the reasons for this lack of utilization and are the 
principle reasons why the community press has not used the Act as much as is 
desirable. 

An overriding factor in the failure of our segment of the Press to use the exist- 
ing Act is the expense connected with litigating FOI matters in the courts once 
an agency has decided against making information available. This is probably 
the most undermining aspect of the existing law and severely limits the use of 
the FOT Act by all media, but especially smaller sized newspapers. The financial 
expense involved, coupled with the inherent delay in obtaining the information, 
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means that very few community newspapers are ever going to be able to make 
use of the Act unless changes are initiated by this Committee. 

A community newspaper generally operates but with a small staff and the staff 
which is available simply does not have the time to devote to hassling with a 
government agency over the availability of what should ordinarily be easily 
accessible government records and information. 

ACCESS TO GOVERNMENT INFORMATION ALWAYS AN ISSUE 

In recent months, the Press, particularly our colleagues in the metropolitan 
newspapers, have been subjected to criticism for stories .concerning unethical 
election campaign practices. These stories ranged all the way from illegal fund 
raising activities to illegal disbursements of campaign funds to charges of illegal 
spying activities as well as attempts to cover up all of these activities. As a 
result, there has been a great tendency on the part of this Administration to close 
many channels of information to the Press, Such a trait, regretfully, is not an 
exclusive property of this current Administration. 

As James O. Haggerty, former press secretary to President Eisenhower, told 
this Subcommittee on the opening day of its hearings last year, 

Availability of government information “has been a fairly constant issue, 
in varying degrees, between government, the news media and the citizens of 
our nation almost since our founding days. Prom time to time in our coun- 
try’s history it has resulted in public distrust of the credibility of govern- 
ment It has also raised questions as to the responsibility and integrity of a 
free press. It has never been definitively solved and I am not sure it ever 
can be”. 

While it may be true that no definitive solution can be written in terms of 
legislation, the mere fact that this Subcommittee expresses continuing interest 
in the subject gives a great deal of evidence for hope for the future, and much 
encouragement to our members. 

NNA SUPPORTS LEGISLATIVE EFFORTS 

The National Newspaper Association endorses the efforts of this Subcommittee 
to write new legislation in this field to alleviate the problems which we have 
emphasized in this statement and problems which others have brought to your 
attention. This Subcommittee will have our Association’s full cooperation in 
efforts towards enacting the legislation which is the subject of these hearings. 

We have reviewed the 21st Report of the Committee submitted to the Speaker 
on September 20, 1972. In our opinion, the Report and its legislative recommenda- 
tions should be acted on by Congress with all reasonable speed. I assure you, 

Mr. Chairman, that the National Newspaper Association and its members in 
every part of the country will be carefully watching the progress of this legisla- 
tion and that we will be doing all within our power to move the legislation along. 

Thank you for providing our segment of the news media with an opportunity 
of participating in these discussions. 

Mr. Lampson. And I, of course, will be happy to answer any 
questions. 

There was never a time in the history of the Republic than at this 
present time that we should have an effective and responsive Freedom 
of Information Act. Updating the 1967 act to that end is both timely 
and a genuine need, if the people’s confidence in government is to be 
restored and accelerated and the people’s right to know be more than 
an empty slogan. In addition to my many years of employment as a 
reporter, editor, and publisher, I also had the privilege of serving for 
10 years as a member of the Ohio House of Representatives, the last 
four of which I was chairman of the House Ways and Means Com- 
mittee. So, I have a limited knowledge of the task now before this 
committee in assembling all possible information before acting upon 
any given piece of legislation or amending existing statutes. 

If I may for a moment shift from the Federal to the State scene, 
during the past 10 years two important pieces of legislation were 
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enacted by the Ohio General Assembly to improve the people’s right 
to know about their government and what their elected representatives 
were doing. The first provides that all meetings of any board or com- 
mission, agency, or authority, and all meetings of any board, commis- 
sion, agency, or authority of any 7 county, township, municipal corpora- 
tion, school district, or other public subdivision are declared to be 
public meetings, open to the public at all times. No resolution rule, 
regulation, or formal action of any kind shall be adopted at any ex- 
ecutive -session of any board, commission, or agency. 

May I further add that there is presently before the Ohio House a 
proposed amendment to further limit executive sessions. 

Another section of the Ohio revised code deals with the availability 
of public records. This section reads in part : 

As used in this section, public record means any record required to be kept by 
any governmental unit, including but not limited to State, county, city, village, 
township, and. school district units, except records pertaining to physical or psy- 
chiatric examination, adoptions, probation and parole proceedings and records, 
the release of which is prohibited by State and Federal law. All records shall be 
open at all reasonable times for inspection upon request. A person responsible 
for public records shall make copies available at cost within a reasonable time. 

At the State level these statutes have proven most effective in estab- 
lishing more open government and protecting the people’s right to 
know 7 . But, in this area of expanding Federal bureaucracy, extending 
into nearly every city and hamlet, State statutes are not enough. We 
must have an effective and workable Freedom of Information Act at 
the F edera l '! e vel. 

The proposed amendments in H.B. 5425, 4960, and 6792, I believe, 
will go a long way in improving the workability of the present Free- 
dom of Information Act. 

From the record I find that the news media have not taken full 
advantage of the law. There may be a number of reasons, but one is 
the element of time. News :is oily news when it is happening. A 
reporter cannot adjourn his story to some future date at the conven- 
ience of some Federal agency. The proposed admendments in this 
direction will be most helpful. 

It might farther expedite the problem if the Congress could define 
more closely and precisely what is and what is not privileged ma- 
terial in such a way that the responsible parties in Government '• 

bureaus or agencies could not hide behind generality. I noted in the 
remarks of the Honorable Bella Abzug in commenting on the Free- 
dom of Information Act that there are more than 6,000 full-time 
Federal Government employees involved in public relations and in- 
formation work. So, providing request information should not over- 
burden the bureaus. 

As an editor, I have found that these 1 Government pronouncements 
are all too often couched in such cumbersome and lengthy language 
that it is next to impossible to understand them. Many years ago I had 
a journalism professor who said that a good reporter* should be able 
to write the story of the creation i;i a single column. 1 only wish that 
some of these 0,000 public relations people might have been in one 
of his classes. 

Mr. Chairman, I want to thank you and the members of the com- 
mittee for permitting me to appear before you at this hearing. And 
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with the basic foundation of the present act, I am confident that this* 
committee will ably resolve the problems in providing a more work- 
able and effective Freedom of Information Act. 

Thank you, Mr. Chairman. 

Mr. Moorhead. With your permission, Paul, I would like to yield 
out of order to Mr. Rcgula. 

Mr. McCloskey. Certainly. 

Mr. Moorhead. Mr. Rcgula, do you have any comments or questions ? 

Mr. Eegttla. Yes, Thank you, Mr. Chairman. Just one. I think Mr. 

Lampson introduced an interesting dimension into the record here 
in terms of the objectives of this legislation in stating that the 
Federal Government has many agencies in local communities. In 
contemplating this legislation we think in terms of providing access, 
to information in the city of Washington, and yet I would guess that 
the group you represent are really interested from the standpoint of 
Federal agencies in the communities scattered around the country. 

As we propose to decentralize G overnment this will become even more 
important. My question would be, in your experience do you find any 
problem in getting access to information that you would like from 
agencies of the Federal Government that are located in the local 
communities, and in our instance such as Cleveland, or even perhaps 
right down in the county in which you serve ? 

Mr. Lampson. Congressman Regula, I cannot cite any specific exam- 
ples. However, I can say that frequently in the smaller communities 
of the newspapers which I represent, one of the difficulties is that the 
people, the staff people in the particular bureaus are not knowledge- 
able as to the information that we might desire, so that if through this 
legislation, if the heads of these agencies and bureaus extended to their 
field people some authority and some knowledge of what is and what 
is not to be released, I am sure it would expedite the problems of the* 
smaller community newspaper people. 

Mr, Regtjla. Mr. Lampson 

Mr. Serried. Congressman, may I add a point to what Mr. Lamp- 
son said? I have not been active in this particular area for the last 
couple of years, but the last two instances in which our association has 
asked me to intercede in their behalf were involved with the Agricub 
* ture Department. An agency of the Agriculture Department refused 

to divulge information in some community in New York State about 
the financing and development of a country club. We did not know 
whether they were involved in it at the time, but they were, and they 
‘ had some legislation that permitted them to support that concept. And 

in another instance the release of information by a bureau of the 
Agriculture Department with respect to the subsidies for farmers in 
western Pennsylvania. In each instance it was a refusal of the local 
representative of the Department of Agriculture that brought the case 
back to Washington. 

Mr. Regtjla. You are saying that it is important that this act extend 
to all levels of the Federal Government, including any local agencies, 
in insuring access to information they have ? 

Mr. Lampson. That is correct, Mr. Regula. I think it is quite im- 

J urtant, and as Mr. Serrill was talking I do recall an incident that we 
id have in our own community relative to the release of the Federal 

98 - 570 — 73 10 
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Government concerning the Department of Agriculture, release of fig- 
ures c>f the payments of over a certain figure to the individual farmers. 

And we had great difficulty in attempting to find out specifically 
farmer A and farmer B and farmer C, what their payments were, al- 
though we knew that they were in excess of this minimum figure, that 
they had announced. 

Mr. RkguijA. Thank you. 

Thank y ou, Mr. Chairman. 

Mr. Moorhead. Thank you. 

The subcommittee would now like to hear from Mr. Courtney B. 

Sheldon, chairman of the Freedom of Information Committee, Sigma 
Delta Chi. 

Mr. Sheldon? 


STATEMENT OF COURTNEY R. SHELDON, CHAIRMAN, FREEDOM OF 
INFORMATION COMMITTEE, SIGMA DELTA CHI 

Mr. Sheij>on. Mr. Chairman and members of the committee, there is 
no question from the standpoint, of the public’s right; to know that the 
changes you are now considering in the Freedom of Information Act 
are in the public interest. There is still too much delay and obstruction 
in the making available to the public information they are entitled to. 

We journalists have been negligent in not using the FOI Act to a 
maximum, sometimes because the procedures could become drawn out 
and our deadlines are very immediate. But, those who have used it 
testify to its necessity. We support your efforts to improve the act. 

We note the objections that some Government officials are now 
making to the proposed changes, but getting information to the people 
about their own Government is more important than saving some time 
of officials and saving money here and there. Speaking generally, the 
White House has, for the last 4V ; > years, severely restricted the flow of 
news to the public. If it had not ignored the questions of newsmen, and 
the President had held regular press conferences to set an example for 
open Government, the country night not today be wallowing in the 
Watergate scandal. Those close to the President’s office have adopted 
the President’s style of secrecy and the aggressive use of White House 
power. John D. Ehrlichman felt secure enough not to report the crime 
of burglary by the team of Liddy and Hunt. The faci: that the White 
House was investigating news leaks was well known 2 years ago, hut 
President Nixon and his aides could pick the times when they sub- 
mitted to questioning. They were usually so infrequent that there was 
never time for probing deeply and to bring up a host of peripheral sub- 
jects of lessor importance than Peking and Moscow. If Mr. Nixon b ad 
done as every other modern day President has, held p ress conferences 
two or three times a month, someone, just someone might; have asked 
questions about that plumbers team, and Liddy and Hunt might have 
been put early in the public limel ight in a way that would have made 
their escapades in the Watergate impossible. 

At the White House one struggle between reporters and Mr. Ziegler 
last fall illustrates what we are up against on a daily basis. It has been 
determined by sources outside the White House that Donald Segretti 
was in frequent telephone contact with Dwight Chapin, an aide in 
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H. E. Haldeman’s office. Eeporters first pressed to have Mr. Chapin 
come forward. That failed, as has every other attempt of that kind, in- 
cluding efforts to bring Mr. Haldeman to be interviewed. 

What is clear now was clear then, that Mr. Segretti and Mr. Chapin, 
acting for the White House, had engaged in political espionage on 
behalf of Mr. Nixon. So, Mr. Ziegler stepped forward with a state- 
ment that the charges were fundamentally inaccurate. It was a cover- 
up, cover story that lasted until the more recent disclosures. 

Now, last fall when reporters tried to get Mr. Ziegler to say just what 
was accurate and what was inaccurate about the reports of Chapin 
and Segretti, he stonewalled. One reporter asked if there was any 
record of the phone calls to Chapin from Mr. Segretti. Mr. Ziegler did 
not seem to know anything about them and was reluctant to find out. 
Mr. Ziegler was then asked if the White House switchboard had any 
such information and would give it out if asked. Mr. Ziegler’s reply 
was, “I would hope not.” 

As reporters like myself run from one event to another, there does 
not seem to be time to even consider whether such a withholding of 
news is justified under one of the exemptions of the FOI Act. It would 
not seem to come under foreign policy, national security, trade secrets 
or internal personnel rules, but who can be sure what the administration 
would claim if it were asked, and how long it would take to even start 
the process ? 

Now, asking White House Press Secretary Ziegler questions about 
what the President thinks or knows is one of the most frustrating ex- 
ercises in Washington, and it is not wholly his fault. He does what he 
is asked to do, not" just by the Ehrlichmans and Haldeman s, but by the 
President himself. The President sets the climate for the Government 
on freedom of information matters, just as on everything else. If the 
Freedom of Information Act is not working as well as it should, it is 
because certainly in part the President really is not interested in hav- 
ing it more effective. It might not be a great deal different under an- 
other President, but getting the truth in the White House today is cer- 
tainly more difficult than it has been in my memory of Presidential 
administrations. The skills of news management are greater . and they 
are used more frequently. There may be flashes of reform, it may be 
possible for the leopard to change its spots. 

Anyway, we are most grateful for the contributions that you and 
your committee are making toward giving the American public what 
it has every right to know. Your diligence is a shield and a comfort to 
many of us. 

Thank you, Mr. Chairman. 

Mr. Moorhead. Thank you, Mr. Sheldon, and thank you also for 
those kind words with which you con eluded your statement. 

I have some questions which I will direct to anyone of the panel who 
may wish to answer them — whoever wants to take a crack at them can 
do so. It would probably be well if anybody who agrees would say so, 
or if they have qualifications they would so indicate. 

One of the amendments we are considering would require agencies 
to make a preliminary determination as to whether to comply with the 
request for information within 10 days of the receipt of it, permitting 
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additional time to gather the documents if that were necessary. In your 
opinion, is this a reasona ble time lim i t ? 

Mr. Sj ieldon. Well, it is certainly better than what was required 
before. It seems to me very reasonable. I have never been a public re- 
lations officer, preferring to stay on my own side of the fence, but it 
does not sound unreasonable, and certainly from the standpoint of the 
news gatherer it still could be quite a stretch of time, delay us, and 
encourage us not t o go forward. Fortunately a lot of newspapers these 
days are using investigative teams, taking their time to do stories, and 
so your efforts to compress the time, and our efforts to lake more time 
could bear fruit for the good of us all, 

Mr. Moorhead. The amendments would require an individual re- 
fused access to public records to file an administrative appeal of the 
denial within 20 days, and would require an agency to act on the ap- 
peal within 20 days of receipt, Do you think this is a reasonable limit? 

Mr. Lampson. I would think that that would be more than a liberal 
time. It seems to me that an agency should be able to prepare their posi- 
tion ill a shorter period of time. However, it is an improvement over 
the existing situation, and I think would be welcomed by the news 
gathering people as an improvement. 

Mr. Moorhead. If a request for public records goes to court. H.R. 

5425 requires the Government to answer the complaint within 20 days 
instead of the 60 days now required by law. Is this, in your opinion,' a 
reasonable time limit ? 

Mr. Sheldon. I would certainly say it was, and anything you could 
do to shave that down would be desirable. Courts and lawyers are verv 
expensive processes, and except for the very large papers they arc. not 
used too often. And anything that could make the process: easier would 
be a tremendous step forward. 

Mr. Moorhead. The amendments would permit the court to assess 
the Government for reasonable attorney fees and court costs if the 
Government is found in violation of the Freedom of Information law. 

Would this amendment permit citizens to enforce their right to know 
more effectively and mitigate against unreasonable Government court 
action ? 

Mr. Lampson. I would say most certainly, Mr. Chairman. 

Mr. Moorhead. I am assuming that when there is no dissenting re- 
mark t hat you both are in agreement with the answers ? ‘ 

Mr. Sheldon. That is righ t. 

Mr. Moorhead. The amendments would require each agency to file 
an annual report with Congress on its administration of the Freedom 
of Information law. Would this provision make public and congres- 
sional oversight of the law more effective as well as requiring agencies 
to give more careful consideration to their administration of the law? 

Mr. Sheldon. Well, I certainly think it would be useful. I am not 
sure how many of us read these reports, but if the committee can 
somehow use them as a police means, I certainly would say they would 
be most valuable. But, I guess obviously what is most needed is their 
day-to-day reaction rather than the summation. But, I am sure they 
would be valuable. 

Mr. Moorhead. I would think that the objective would be to give 
the Congress the necessary data to isolate the recalcitrant agencies so 
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that in the following year hopefully they would be more responsive on a 
day-to-day basis. 

Mr. Sheldon. Yes ; I think that is a good point. 

Mr. Moorhead. II.E. 5425 would also require all agencies to furnish 
any information or records to Congress or its proper committees. Do 
you think this would help clarify the right of congressional access to 
Government information ? 

Mr. La meson. It would appear that it would be such, and I would 
assume from the recent history that it would be helpful to the Congress. 

Mr. Moorhead. H.E. 5425 would require the courts to examine the 
contents of agency records— -including classified records — in private, 
if necessary, to determine whether the records must be withheld from 
the public. This involves the Mink v. Environmental Protection 
Agency case. Would this provision make possible a qualified, inde- 
pendent judgment on whether an agency has sufficiently proved the 
necessity for withholding specific records ? 

Mr. Sheldon. Yes; I am sure it would, because obviously so much 
is overclassified in Government that that review at that point would 
be very helpful. 

Mr. Moorhead. H.E. 4960, commonly called the Horton bill, would 
establish an FOI Commission — a majority of the members of which 
would be appointed by the Congress — to investigate cases of withhold- 
ing of public records and to issue findings which would be prima facie 
evidence against an agency in a later court suit. Would this concept 
oe a workable system to help to enforce the Freedom of Information 
law? 

Mr. Sekrill. I would like to comment on that. I wonder if there is 
a need for another commission, another department of Government in 
this instance, or whether it might not be better to assign this respon- 
sibility, say, to a Federal district court, in the District of Columbia 
or some other agency in being, or to some standing committee of the 
Congress? I just feel that we have a great proliferation in the years 
I have been around Congress and State government, and we establish 
more commissions and agencies than I think we have need for. And 
1 raise that question rather than having a definitive answer for it, but 
we have discussed this, and I discussed it with counsel yesterday. And 
■» we came to no definite conclusion insofar as that area is concerned. 

Mr. Moorhead. To make the point completely clear, I am convinced 
that H.E. 4960 does not intend to have the Commission as a required 
t step. It would still permit the requester to go directly to the court. 

But, m the case particularly where a requester did not want to spend 
the money for court costs, he could go to the Commission and a lot of 
the groundwork could be done for them at no cost. 

Mr. Serrill. That sounds good. I mean to eliminate cluttered courts, 
if _we can do so, in other words, I do not think that we have studied 
this m the depth that probably it should be studied with respect to the 
ultimate results of establishing such a Commission. I am sure I would 
be interested in w T hat Sigma Delta Chi has to say about this particular 
aspect of it. 

Mr. Sheldon. Well, I guess if I thought it was just another commis- 
sion being put into a picture, doing a job that somebody else was 
already doing I might raise some reservations. But, it sounds to me 
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as if it could be a very useful tool, someone to turn to short of the 
courts to get a very quick opinion. And the mere presence of it would 
exert pressure on Government agencies and public relations officers 
to tread a little softly in areas that they might be a little bit more heavy 
handed. 

Mr. Moorhead. I noticed in your prepared written statement, Mr. 

Lamp son, that you mentioned bureaucratic delay, abuses in fee sched- 
ules, and cumbersome and costly legal remedies. I think the bill we 
are considering deals with these bureaucratic delays. We have not at- 
tacked the fee schedule directly, except that we might give the Commis- 
sion authority to review fees to make sure that they are reasonable. 

The commission might also cut down on the costly legal remedies, 
which we also try to solve by permitting the award of court costs and 
attorney fees to a successful plaintiff. We have attacked the problem of 
“identifiable records.” Our proposed language, I think, is better from 
your point of view. 

Mr. Lampsok. Thank you. 

Mr. Moobhead. Mr. McCloskey ? 

Mr. McCloskey. Thank you, Mr. Chairman. 

I am interested in the questioii of how this committee might ass:ist to 
get a broader distribution of accurate information about what happens 
here in Washington into the interior of the country. I am particularly 
concerned about the small neswpapers throughout the country who 
are either limited to wire services or what they can perceive on the 
network news, but do not have the resources to station a reporter here 
in Washington with all of the problems that a reporter who is here 
faces in keeping up with the canned news releases and the like that 
come in such copious quantities out of this Government, including those 
of us in the Congress. What do you see as the possibility of enhancing 
the small rural newspaper’s ability to keep up with this tremendous 
volume of news from Washington ? 

Mr. Lampsox. Mr. McCloskey, we do rely for interpretive material 
from our association office here in W ashington, looking at the national 
scene. But, in a community press we do limit most of our news to our 
immediate area, with the ‘exception of the wire service information. 

And I think my personal concern, and the concern I am sure that others 
in the smaller communities hive, other publishers, is an ability t o get 
information from those Federal agencies that are operating m our 

&T Mr. McCloskey. Your contact then with the local offices has been 
essentially disappointing? . . 

Mr. Lahpson. Many times, yes. Sometimes that might not be a re- 
luctance to give us the information. It sometimes is their inability to 
put their hands on the information. 

Mr. McCloskey. Well, coming from our particular area m the coun- 
try in California, it has been almost impossible to get square state- 
ments of any information from regional offices because of the tendency 
of the bureaucrat, to be reluctant to issue any statement or provid e any 
information that is likelv to be overruled by a policy decision in Wash- 
ington I wonder if you would jomment on the problems that would be 
raised or the benefits obtained, and any drawbacks that would accrue 
from adding to these amendments to the Freedom of Information 
Act a misdemeanor section that would make any Government employee 
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guilty of a misdemeanor and subject to prosecution in the event he will- j 

fully and deliberately withheld information or took any steps to un- 1 

duly delay the delivery of such information ? It might have a salutary 
effect, and if it might, what problems do you see in it? 

Mr. Lamfson. Well, I would be reluctant to take a position on 
whether or not there should be a criminal section in the Freedom of 
Information Act without exploring it to a greater degree than at this 
moment. I know that that avenue is followed frequently in State legis- 
lation, and it is a debatable avenue to follow. In some instances I am 
sure that it could be implemented without any undue harm one way 
or another. But, it would be something that I would want to think 
on more than an immediate response as to whether it should go that 
far. 

Mr. McCloskey. Well, I think we have found in the hearings we 
have held over the last 2 years that in classification and in the release 
of information there is an inherent tendency on the part of the Gov- 
ernment employee to overclassify as to secrecy, and to decline to reveal 
that which may be embarrassing, if there is any reason to do so. I 
have growing questions in my mind whether or not there should not: 
be some counterbalance sanction against the employee who over- 
classifies this to secrecy or who exercises his discretion not to release 
that which may prove embarrassing. I suppose the basic question is 
this: We have accepted until this recent point in our history the argu- 
ments of Government employees that they cannot operate in a gold- 
fish bowl, that they are inefficient if they are forced to disclose to 
another their interagency communications. I am sure that is true. But r 
with the present crisis of confidence in Government, would it not be- 
better perhaps to give up some efficiency in order to require the com- 
plete disclosure of these matters which might make it a little more 
difficult to act in Government effectively, but at least would reduce 
the public’s present concern that most of us in Government represent, 
a conspiracy against the public? 

Mr. Lampson. Well, offhand, Congressman, I would say that the 
news people can go to the Government bureau or agency to get the 
information, if there was a sufficient definition so that the newsman 
himself would know that this particular information was not the type 
of information that would be classified, that he could get a story and 
* get the information. But, when he goes in blind and the head of the 

bureau says, “Well, I am sorry, Joe, I just cannot give you that infor- 
mation, that is confidential information,” whether it is or is not, then 
+ he is met with a roadblock which if he has the connections and could 

possibly come to Washington and prosecute it under the Freedom of 
Information Act, he does have that avenue. 

Mr. McCloskey. Let me ask another question along those lines. 

Ordinarily a Congressman finds that perhaps a quarter of his time 
here is occupied in servicing the complaints of constituents because 
of the arrogance or the caprice or the pure redtape of the Govern- 
ment agencies, and I suppose that all of us get hundreds of complaints 
each year on Social Security, the Veterans’ Administration, and im- 
migration rights. But I cannot recall ever having a reporter in my 
21 weekly newspapers or 4 daily newspapers complain and ask my 
assistance in unlocking some Federal agency with whom they had 
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had 1 difficulty in getting Freedom of Information Act information. 

Is there some reluctance on the part of the reporter or the small town 
newspaper to ask the assistance of their Congressman when they run 
into this abuse you have testified about? 

Mr. Lampson. Well, them could be; yes. I have had personal ex- 
periences; with my own Congressman in which I have, obtained valu- 
able information. It did not happen to be controversial information, 
but I have relied on his office to supply rne with information. 

Mr. MoCloskey. Well, I just suggest the possibility, and I would 
prefer to see this remedy pursued as opposed to inserting a criminal 
section in the law at this stage. Perhaps if we might publicize to the 
small newspaper editors in the Nation that whenever they run into this 
problem of getting information from a Government office, their Con- 
gressman can serve as an ombudsman in that situation, just as he can 
in getting committee reports and other information, because I think 
your testimony today, and the importance of this issue is crucial to the 
country. We find the further we go out into the hinterlands of the 
country, that the diminishing amount of the information in the small 
communities as to some of the evils practiced by Government really 
has caused those areas to be somewhat less critical of Government itself 
and less demanding of its change. Now, 1 think that this committee 
and individual Congi'essmen would want to do everything possible to 
assist these smalltown editors and reporters in getting immediate in- 
formation. The first Government office that looks at all dilatory in 
producing it should receive the attention of the Congressman and that 
this is something the Congressman ought to make as just a matter of 
Iris ordinary operations, to unlock it or widely publicize it. 

Mr. Lampson. I think that is right, and I am sure it would he ap- 
preciated by the small town papers. 

Mr. MoCloskey. I just mention it because I cannot recall a reporter 
or editor faced with the problem you described ever having asked my 
assistance as a Congressman, and j r et most of these agencies are funded 
by us, and most of them are immediately responsive to a congressional 
inquiry as to why they have witliheld this information. 

Well, thank you. I think I have exceeded my time. 

Mr. Moorhead. Mr. Lampson , do you think that most of your mem- 
bers are familiar with the existence of the Freedom of Information 
Act? 

Mr. Lampson. Yes, I think they are. We have had this subject on our 
convention programs, we have had speakers on it, we have a special 
committee- the freedom of information committee. Of course, their 
essential office, operates out of Missouri, but each State has its own com- 
mittee on freedom of information , like my own son happens to serve 
-on that committee in Ohio. 

Mr. Moorhead. Thank you, sir. 

Mr. Phillips? 

Mr. Phillips. Thank you, Mr. Chairman. 

Along the lines of Congressman McCloskey’s questions about news- 
papers coming; to Congressmen for help, I would say that quite a great 
number of journalists have called upon cur subcommittee for assistance 
in various cases. And in a number of such cases they have been referred 
by their own Congressman to the subcommittee. In some cases we try 
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to act like an ombudsman between the news media representative on 
the one hand, and the Government agency on the other, to try to help 
resolve those problems, or to answer the specific questions about the 
Freedom of Information Act. For example, to explain the way various 
exemptions have been interpreted by the courts and through agency 
regulations. So, we have had a great deal of experience over the years 
since the act has been in effect in doing this very kind of thing. 

I think there is a growing awareness in the last 2 years of the exist- 
ence of the act, how it operates, and how it can be used by the news 
media. There has been a tremendous increase in our workload along 
that line, and statistics that we have seen as to the increase in the 
number of requests being made from all sources to Government 
agencies is another indication of how this awareness of the law is 
growing. There is also a corresponding growth in the number of cases 
that are pending in the courts. At the time of last year’s investigatory 
hearings on the way the Freedom of Information Act was being admin- 
istered by Federal agencies there were some 42 cases pending in the 
Federal courts under the Freedom of Information Act. In the latest 
figures I have seen, there are over 70 cases, and that is just in a year’s 
time. Although we do not measure the effectiveness of the law by the 
number of court cases that are brought, it is another significant indi- 
cator. Hopefully, when positive case law is made interpreting various 
provisions of the Freedom of Information Act, this would make Gov- 
ernment officials more open and less likely to deny information when 
it is requested, whether it be by the news media or by an individual 
citizen. I would ask all of the panelists a broad question that is covered 
to some extent in Mr. Lampson’s statement as to the reasons why more 
people in the news media have not made greater use of the F reedom 
of Information Act? I know we have talked about time problems, the 
high costs of litigating, and the fee schedules which in many cases arc 
exorbitantly high. But, from your own experience and from your con- 
versation with colleagues in the news field, can you shed any light on 
why you feel the law is not used more often by the news media to get 
information from Government officials ? 

Mr. Serritx. Mr. Chairman and Mr. Phillips, I think the fact is that 
the law has had a very esoteric effect upon the country, and I am not 
. speaking about Washington itself. I think newspaper editors and re- 

* porters are well aware that this law exists. With the trade press, pro- 
fessional press since 1906 when this law became effective in July, there 
has been a great deal written about those cases which have been, mostly 

♦ by nonmedia sources. And I think many reporters have cited this law 
when they get into difficulties, and they are getting greater access to 
information. And reporters and editors, they do not like to go to court 
very much. I mean, it is just — I think that it is indicative of our type 
of people. I think they tend to be more professional in their approach, 
and I do not think they go threatening court cases or go through with 
them. 

I think one of the other things that is helpful, in California, for 
example, the Brown act, the State laws have been tightened up, and 
the Sunshine law in Florida. These laws in many of these States are 
tightened up. And I think at the local level our problems have been 
helped materially by the act. The defects in the act have been pretty 
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much ascertained by these eoirt cases. And I think that your greatest 
reluctance is among Federal agencies at the local level and here in 
Washington to release information because of this great cloud of 
classified documents that have developed over the last — well, since 
World War I, and particularly since World War II. And I think the 
next thrust of this act, and this is evolution here, and we expected this 
when we worked on the act. back in the sixties, we expected it would be 
a less than perfect instrument, and we have found out where these 
imperfections are, and I think when this act is amended, when the 
present act is amended it will have another thrust forward of getting 
more access to information for the reporters and the editors of the 
country, both the print media and the commentators. 

I would like to hear what Sigma Delta Chi thinks on this. They 
cross all boundaries of the media. 

Mr. Sheldon. I would rot disagree with anything you have said 
about it. I am trying to think beyond the reasons that we have talked 
about earlier. 

I would suggest that maybe the fact that newspapers have been on 
the defensive during the last 4 years more than at any time that I 
can recall has played a very large part. You have organizations like 
the Los Angeles Times spending hundreds of thousan ds of dollars and 
goodness knows how much man-hours just defending themselves. That 
is part of the picture. 

I think another part is that the decisions as to whether to press are 
not on the part of the reporter. They are on the part of the manage- 
ment, the editors and management. They tend to be less aggressive. 
They have other concerns, and I suppose maybe it would be a good 
idea to address this question more often to publishers and editors than 
to a reporter. 

Mr. Phillips. Of course, we are well aware that the active interest 
and tremendous support given by the news media when the original 
Freedom of Information bill was before the Congress was one of the 
major reasons it was finally enacted. What we had was a Freedom 
of Information law, but it has not been translated into, by any stretch 
of the imagination, a “freedom of the press” law. What we are 
hoping to do by the amendments that we are considering now is to 
make it a more useful and workable tool for the news media so that 
some of the high hopes that we all had 10 years ago or 8 years ago 
when the bill was before this subcommittee for hearings can be made 
a reality, and become truly a “freedom of the press” law that can be 
more readily used on a day-to-day basis by working reporters, ed- 
itors, and others in the news media field. This is one of the reasons why, 
of course, we are considering the time limit on agency responses to 
FOI requests. Witnesses last year indicated that when they are on a 
tight deadline story, there just is not time to use then FOI law. A 
free-lance writer working on an article perhaps has 2 or 3 months to 
complete it, but that is another matter. We have found that in those 
kinds of situations the law has, on occasion, been a useful tool. But, for 
the average daily working reporter who has a tight schedule, as you 
all well know, the law has not always proven to be the kind of in- 
strument that we had hoped that it would be. 
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Gould I ask one more question, Mr. Chairman? This is along the 
lines of whether in your experience you have ever encountered a situa- 
tion where you have asked for information from a. Government of- 
ficial, and have gotten the old runaround, put-offs, delays, and so on, 
where perhaps you have been in a negotiating situation for some part 
of the information you have requested. Have you ever had occasion 
to cite the Freedom of Information Act as your right to that informa- 
tion and gotten any kind of response from the public information 
officer or other Government official that you have been dealing with ? 

Mr. Sheldon. Well, X would suggest, of course, that when a re- 
porter is out on the beat, a good share of the time he is not out after 
information which is documentary in the sense that he can go into, 
;say, somebody in the White House and say, look, this information I 
want is in, I know is written in a document somewhere, A lot of the 
best news is carried around in the heads of the principals. 

X might just, and I did not quote this case earlier because I do not 
think it is representative, but m talking to some other bureau chiefs 
about the problem in the use of the FOX, one of them said to me that 
ho had found that some of the sources which he had before the act 
was passed had turned less cooperative and had begun to use the rules. 
Now, as I say, he is the only one that said that. I do not consider it 
representative. 

Mr. Phillips. We have heard that expressed on other occasions, too, 
and it is distressing if that is a general rule. We do not think that it is, 
but there are instances where that has happened. 

Mr. Sheldon. No, I do not think it is representative myself. I would 
not want to call this a game, a matter of trying to get information for 
the public because it is too serious for that. But, the fact of the matter 
is in practice, as you toughen up our side of the operation, the nature 
of the beast on the other side is that they seem to find new ways, 
new devices to withhold. They are more careful about what they put 
in writing and all of these things come into play. So, as your latest 
changes showed, it is something that you just have to live with, and 
ride with, and shoot down what pigeons you can. 

Mr. Phillips. In vour press meetings with Eon Ziegler, or Gerald 
Warren, or any of the other people in the White House Press Office 
over the years, have you ever heard any reporter ask for information 
and cite the Freedom of Information Act as a basis for his request? 

Mr. Sheldon. Yes. I somewhat ducked your question earlier because 
I was not able to really give you an answer that I am sure would be to 
our credit on it. No, X have not, and the closest that I can come to it, 
instances where it could be invoked actually, and we are talking 
now about the briefing sessions, is in the case like asking for the tele- 
phone records. But, no, I have not heard him threatened with that. 
But, times are changing a little, 

Mr. Phillips. X was wondering how he might have responded, such 
as citing some exemption under the act that would be used to deny it. 
But, I think this illustrates part of my earlier questioning about the 
problem. I do not know, perhaps some reporters feel that it is a crutch 
that they do not need. If they have good sources, obviously they are 
not going to have to rely on the law to get the information that they 
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need. I think most reporters pride themselves on their ability to fer- 
ret out information from a variety of sources, and perhaps there is 
some feeling that using the Freedom of Information law would be a 
sign of weakness, or a less than total profession in the field. Do 
you feel that perhaps might be a factor ? 

Mr. SiiELixxtf. No, I think you make a valid point. Yes. I think there 
is a tendency on the part of reporters not to want to appear and, in 
fact, there was an article in the paper this morning where somebody 
said reporters do not even like to report that someone would not com- 
ment. They' think that that is a reflection on their ability. But, I just 
guess I would have to say I do not see quite as much reluctance to use 
that, to admit that over a period of time as there used to be. 

Mr. Phillips. Of course, we had a number of news reporters testify 
during our earlier hearings last year who had used the law and cited 
it on many occasions, and in most cases they were successful. And even 
in cases where initially information was denied, when they quoted that 
part of the law to the public information officer or other official they 
had been talking with, in some cases there w r as a turnabout by the 
agency in the position they were taking once they read over the ex- 
emptions and could not find one of them that applied to that precise 
situation and, therefore, made the information available. 

Mr. Sheldon. No, I think the point was made earlier at this table 
that the fresh interest in it is going to stimulate more interest on the 
part of the reporters. And there has been a lapse of time when we have 
had a flare of publicity on the Freedom of Information Act, and now 
coming as it does in the wake of Watergate hopefully we will do more 
of what you are suggesting. 

Mr, Phillips. If we are able tc enact strengthening amendments to 
the law', perhaps it would be used even more effectively. 

Thank you, Mr. Chairman. 

Mr. Lamps on. Mr. Chairman, Mr. Phillips, may I continue? 

Mr. Moorhead. Yes, Mr. Lamp son. 

Mr, Lahpkon. It is not in direct response to your question, but I 
think the press, and particularly community press use it indirectly in 
a way. We comment on it frequently during certain periods of the year 
editorially, and then the fact that there is such a Federal law. I am sure 
the impact of this Federal law tends to open the door on the local level 
to a good degree, because while we do have, as I have pointed out, State 
laws, the Federal law seems more powerful, more all inclusive. Arc! 
editorially w r e refer to the Freedom of Information Act when we have 
a local problem, and it does ease the avenues to these local people. So, 
it really has more than a Federal purpose, and we do use it in that 
w r ay. 

Mr. Phillips. I think that is ar important point because since the 
Federal law was enacted in 1966 there have been a great number of 
open-access laws enacted at the Sta :e level, and increasingly at the mu- 
nicipal level, so that there is a growing public awareness. In fact, some 
of the so-called “Sunshine Laws” that have been enacted at the State 
levels are much more effective and comprehensive than the Federal 
law is. We are even receiving inquiries from foreign countries as to 
how our Federal law is working. We have provided information to 
about a half dozen embassies or directly to individuals abroad in re- 
sponse to inquiries about our law. So, there seems to be this growing 
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awareness around the world of the importance of open government in 
a free society. 

Thank you, Mr. Chairman. 

Mr. Moorhead. Any questions here, Mr. Crude ' 

Mr. Gude. Yes. Thank you, Mr. Chairman. , , . 

I wondered what experience any of the witnesses might have had in- 
sofar as the receipt of canned editorials from Federal officials? Is this 

a practice that has come to your attention? , , T ,i 

Mr Sheldon. I have not had any personal experience, and I do not 
tl,ink my p.per has had » 'personal ?£ 


qa y that most respectable papers would recognize them for what they 
are, unless there is some kind of a throwaway sheet, 


semipropaganda 

sheet. They are j ust not a large factor. 

But, going on from your question, you are really asking the extent to 
which say, Herb Klein’s operation might be influencing the press. 
There was a period when he and his agents were very actively calling 
up editors after a presidential speech and asking their opnuon. You 
can sav, well, as they say, that this is harmless and so on. I take this as 
a subtle effort to influence the editors, to flatter them, to let them know 
that the White House is watching and interested m it. And I would 
suggest that editors simply do not take those calls under those circum- 
stances to discourage it. But, I have not even heard so much of that 

f Mr . GxrDE.^That is what you call a fresh editorial, not a canned 
editorial ? 

Mr. Sheldon. Right, . , . , 

Mr Serrtll. Mr. Chairman and Mr. Gude, incidentally, I used to be 
a resident of your area when I first came to Washington. But, I have 
since moved into the District of Columbia. Traffic problems are diffi- 
cult back and forth. . . 

I would say that in my years representing community newspapers 
there has been a great deal of lessening of acceptance of canned ma- 
terial There has been such a growth of community problems m the 
newspapers which I see and have seen over a period of years, and 1 
do see them. I -just came back from North Carolina, for example, and 
my staff assistant is in Wisconsin today. We do see these newspapers, 
and they are written locally by reporters. Now, occasionally I would 
say maybe an editor is influenced by some of the material that might 
emanate from the offices in Washington. But, I think the whole char- 
acter of the community press of this country has improved immensely 
in the last few years. The quality of staff is so much better, and the 
management has improved quite a bit as the press has grown. Ana m 
your own county, for example, there have been tremendous changes m 

the community press. . , . . . , . , ,,, 

Mr. Gude. We have under consideration legislation which would de- 
fine executive privilege quite narrowly. I was wondering to what 
extent this had come to any of your attentions and whether you have 
any thoughts in its regard ?■ Do you have any comments on the specific 
legislation and also to what extent do you feel it is necessary? 

Mr. Sheldon, Well, I can answer the last part very readily. I regret 
that I am not fully aware of the legislation which you are talking 
about, but certainly, it certainly is terribly needed, especially at this 
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time. And this ought to be the time when Congress moves in on it in 
a big way. But, I am handicapped by not knowing precisely the legis- 
lation that you are talking about. 

Mr. Serrill. My comment is this, that when I first came to Wash- 
ington in March 1933, the Federal establishment of the. Congress was 
about the same size as it is today, with fewer committees and fewer 
staff assistants. But, the proliferation in the period I am familial with 
Federal Government is the fact that it has grown so large that I think 
it is intolerable to have the kind of thoughts about executive privilege 
that you once had. For example, I have read somewhere where there 
are more than 4,000 individuals reporting directly to the Office of the 
President, and each of the departments of Government have grown 
so tremendously that by putting an umbrella of executive privilege 
over all of these people is really not good Government. And in this I 
am speaking personally, not as a newspaper man, but just trying to 
relate myself as a citizen. 

Mr. GuE'E, Thank you, Mr. Chairman. 

Mr. Moorhead. Mr, Cornish V 

Mr. Cornish. Yes. Thank you, Mr. Chairman. 

Mr. Lampson, I am always glad to see anybody from mv native 
State of Ohio, which I tell my colleagues here is the heart of America. 
And I am very happy to see that you have served in the Ohio General 
Assembly, which I used to cover as a correspondent for the United 
Press a number of years ago, 

I am also very happy to see that Ohio has adoptee, an open meeting 
law and open records law. I remember very vividly my first assignment 
as a reporter for the Cleveland Plain Dealer, going to a meeting of the 
Lakewood (Ohio) School Board and found out when I got there that 
it was a closed session, and I was not permitted to enter and report on 
the events going on there, which I understand under the new State 
law would be illegal ? 

Mr. Lampson. That is correct. 

Mr. Cornish. Is it your experience that you receive a large number 
of press releases from the U.S. Department of Agriculture? 

Mr. Lampson. Yes, Mr. Cornish, we do, particularly through the 
Extension Service, the Federal USDA to the State colleges, and to 
the newspapers. I think I am not too active on the editorial desk there. 

Mr. Cornish. I understand. I might say that it has been my impres- 
sion that most of the rural papers in the United States receive a bliz- 
zard of news releases from the Department of Agriculture, ranging 
from watercress to beetle nuts. We had a hearing yesterday on a new 
Executive order issued by President Nixon which permits the Agri- 
culture Department to obtain certain financial information of a pri- 
vate nature from the income tax returns of farmers. We found out that 
neither the Department of Agriculture nor the White House issued 
any news release in relation to that new Executive order. And I am 
sure it would be of interest to many farmers in Ohio and throughout 
the country. I think that is the type of story that probably most com- 
munity newspapers would have been very glad to print from a news 
release from the Department of Agriculture. Would you agree with 
me on that? 

Mr. Lampson. Yes, I am quite certain that it would be newsworthy, 
and it is true that we get reams of stuff. But, a very small percentage 
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of it is used. Generally in a community such as my own community, 
which is a town of about 3,000, the county seat, we rely upon the local 
agricultural agents. We rely upon the head of the Soil and Water Con- 
servation Service. They have offices there, and as I say we go to those 
sources for our information. It may be from a lead from one of those 
sheets,, but locally I mean that is the method of operation for most 
newspapers to go. 

Mr. Cornish, Would you agree with me that the Government has a 
responsibility if it is going to be in the process of disseminating infor- 
mation to relay to the people the bad news as well as the good news ? 

Mr. Lampson. I would agree with you, but that is rather a utopia, I 
think. I would not anticipate receiving very much of the negative. 

Mr. Cornish. Yes. 

Mr. Sheldon, I was very interested in your testimony because most 
of it seems to be centered on your experiences at the White House, 
where I assume you have spent most of your editorial time. But how 
about your experiences in dealing with the line agencies in obtaining 
information ? Do you run into many obstacles there at all % 

Mr. Sheldon. Well, as you say, I have spent most of my time follow- 
ing the President, so to speak. I at this moment in my career do not 
have many contacts with the line agencies. The people in my bureau 
do. They have the usual frustrations. I do not always hear about them. 
I am trying to think of a specific instance which would illustrate their 
difficulties. We do get a fair amount of cooperation on some of the 
things that we write about. Some of the things that my particular 
paper might write about may even be something that the agency wants 
to cooperate with 100 percent. And it is when you get into the area of 
investigating, when you get into the area of trying to uncover some- 
thing wrong that they did, or something that they did not do that 
you start to have problems. 

Mr. Cornish. That seems to be the real problem area — when you 
start submitting inquiries — is it not ? 

Mr. Sheldon. Yes ; but particularly when you are dealing in for- 
eign policy and defense matters. As was said earlier, really our best 
sources there are not documents or not asking to see documents. They 
are speaking to and seeing people who can give you what is in the 
documents and are willing to do so. When those dry up we are in real 
i trouble. 

Mr. Cornish. Are you familiar in any detail at all with the various 
exemptions in the act which permit the Government to withhold cer- 
tain information ? 

Mr. Sheldon. Yes, in specific areas. 

Mr. Cornish. Do you have any recommendations that might per- 
tain to the possible elimination of any of those exemptions ; that is, a 
narrowing of the act? There has been some feeling as we review the 
effectiveness of this act over a period of years, and in future Congresses 
that actually what the Congress should try to do is to narrow the ex- 
emptions in the act and attempt to eliminate them over a period of time 
as much as possible. Do you think that is a good objective? 

Mr. Sheldon. Well, yes; I think that is a very desirable and nec- 
essary objective. I think most of us, most of us feel that there are very 
few things which the Government does and says which cannot stand 
the light of day, and. that the public does not deserve to know. But, 
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when we see the Government protecting the Pentagon papers which 
are some 10 years old, we can see what we are up against, I cannot — 

I think I would have to be more familiar with every clause of the 
exemption and think through them a little bit more before I would say 
where is the major weakness in thare. The difficulty in the areas that I 
am interested in is classification, and I do not know as any of the ex- 
emptions really get at that problem. 

Mr. Cornish. That is a problem the subcommittee is going to deal 
with at a later date, and I hope you will give us the benefit of your 
views in some manner at that time, because that apparently is the 
area which concerns you most. 

Mr. Moorhead. Any further questions? 

[No response.] 

Mr. Moorhead. Thank you very much, gentlemen, for your most 
helpful testimony. We appreciate your taking the time and the effort 
that you have put into your statements. 

Mr. Lampson. Thank you for the privilege. 

Mr. Serried. Thank you. 

Mr. Sheldon. Thank you, Mr. Chairman. 

Mr. Moorhead. The subcommittee would now like tx> hear from Mr. 

John Shattuck, staff counsel for the American Civil Liberties Union, 

Mr. Shattuck has appeared before this subcommittee before, and has 
given us much valuable help. 

I have read the statement that you have prepared, Mr. Shattuck, 
and you have done just what we lad hoped a lawyer cf your capability 
would do, taking it section-by- section and giving us your analysis of 
which bill you think does a better job, and also when you think neither 
bill does an. adequate job. This statement will be, I think, one of our 
chief reference works when we get down to the legal draftsmanship. I 
would suggest, if you can eliminate some portions as you go along, for 
example, the long citations of cases and things like that, because- the 
hour is getting late and we want to be sure to have plenty of time for 
discussion. 

STATEMENT OF JOHN SHATTUCK, STAFF COUNSEL, AMERICAN 
CIVIL iriEETIES UNION 

Mr. Shattuck. Thank you, Sir. Chairman. I appreciate this oppor- 
tunity to appear before you on behalf of the American ( fiv il Liberties 
Union to follow-up our testimony of last year in the areas which we 
felt the act needed strengthening. And as you have suggested, I have 
submitted a rather lengthy statement, and will summarize it as briefly 
as possible. • ■ 

I would like to point out at the outset an aspect of the act which 1 
think is often overlooked by courts and by commentators, which is its 
constitutional premise. I do net know whether any of your other wit- 
nesses have addressed themselves to this, but I would like to highlight 
that aspect of my prepared statement. The legislative history of the 
act, and a few of the courts tliat have construed ic have pointed out 
that it flows directly from the first amendment. And the Supreme 
Court has: in other areas, not under the Freedom of Information Act, 
recognised that the first amendment does cover the right of the public 
to receive information. And I, of course, cannot think of any time in 
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which this right is more important than today, as illustrated by recent 
events in Washington. 

Because the act places certain limitations on the right to know, I 
think the best way to regard the exemptions is to see them as licenses 
on first amendment rights. In other words, they should be strictly 
limited and construed as narrowly and objectively as possible, not just 
because Congress says so, but because they bear directly on the exercise 
cf the first amendment rights. As the hearings last year pointed out, 
and your excellent report in September pointed out, the act has cer- 
tainly not worked out the way I think it should, given its constitu- 
tional premise. The conflicts in the legislative history and the bureau- 
cratic hostilities and judicial reluctance to give it broad effect, all of 
these impediments have been chronicled in the hearings, and we have 
brought them out in soipe of our own testimony. 

Both of the bills before this subcommittee go a long way toward rem- 
edying these snags, but I have in my statement highlighted various 
ways in which one bill is sometimes stronger than the other. How- 
ever, I think they both reflect significant progress on the issue of 
bringing the Freedom of In formation Act into conformity with the 
first amendment right to know. 

Since the exemptions have in many ways turned out to be the big- 
gest stumbling block, I would like to look at them first. The difficulty 
with the exemptions, as I am sure the committee is aware, stems from 
a very restrictive interpretation of the act by the Attorney General 
in a memorandum issued in 1967. At least in part the difficulty stems 
from that. The memo gave a very broad construction to the exemp- 
tions, relying on a conflict in the legislative history, and the agencies 
have generally followed that memorandum in applying the exemp- 
tions, and in some cases so have the courts, although some courts have 
realized that the Attorney General’s memorandum is hardly a reflec- 
tion of the statutory intent of Congress. 

The first exemption, national security, has come to cover all classi- 
fied documents, although the provision is “national security informa- 
tion specifically exempted by Executive order,” and there is no men- 
tion of classified documents in the statutory language. I feel that the 
first exemption, at least in my litigation experience, has acquired the 
* appearance of authorizing an unreviewable executive power to classify 

documents, which is precisely the opposite from the purpose of this 
statute. And I do not think Congress intended to provide the execu- 
tive with authority to create an unreviewable classification system. But 
the difficulty here, I think, lies more with the courts than with the 
Congress, and Congress must now point out to the courts that they 
have the power under the statute, even without amendment, to review 
classification. The two amendments proposed in both bills emphasize 
this by requiring in-camera inspection of classified documents. I think 
Bus is what Justice White, at least in my optimistic view, was saying 
in the Supreme Court’s Mink decision. He was saying that the Con- 
gress lias not clarified this matter for us, and the courts, at least reading 
the first exemption nar rowdy, are not entitled to review classification 
if a classification has been made under an Executive order. 

We, as amicus curiae in that case, made the argument that an Exec- 
utive order, according to our reading. of the language of the exemp- 
tion, would have to have been promulgated for each classified docu- 

06 - 576 — 73 17 
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ment. That did not win approval by the five-man majority of the 
Court. In his majority opinion, however, Justice White invited Con- 
gress to “adopt a new procedure,” for classifying documents, and in 
another statement this morning I and another A CUT witness have 
stated that we believe tire Mink decision in fact suggests that Congress 
does have a constitutional power in this area to act on the classif ication 
system, and could, by additional statutory provisions, change the 
entire system. Not only does the Mink decision suggest that, but it also 
invites Congress to give the courts the power to conduct in-camera 
inspections. Justice White simply said that we do not have this power 
at the moment. 

I think the standard in H.li. 54:35 for conducting an in-camera in- 
spection is considerably clearer than the standard suggested by H.R. 
4960. You have got to show the courts the way in this area, and as I 
recall the language in H.K. 5425 is disclosure unless ‘harmful to the na- 
tional defense or foreign policy.” This language requires the courts to 
make a re view which is more comprehensible than the one they are re- 
quired to make under II. R. 4960 “to determine if the documents are 
being improperly withheld.” I am not at all concerned about the pro- 
priety’ of forcing the courts in each case to make these classification 
revie ws in camera- I think Congress has got to act very vigorously in 
this area because the courts sc far have indicated that, they are ex- 
tremely reluctant to review any national security matters unless spe- 
cifically given authorization by Congress. So, I world make this pro- 
vision mandatory as it is in H.E> 5425, requiring in-camera inspection,, 
and I would not merely suggest that the courts have the power to do 
so. If the language is not intended to be mandatory, I suggest to the 
committee that it should he. 

There arc many reasons, of course, to require in-camera inspection. 
The political abuses and the administrative abuses of the classification 
system have been well documented by your committee and by others, 
and I would just like to address the subcommittee's attention to the 
example that I have given on page 6 of a professor at Smith College 
who. is seeking to write- a book about the Alger Hiss case and is trying 
to get access to documents which are between 25 and 40 years old, and 
are considered both investigatory files and national security documents. 
But, he has been barred in a way that other writers, unabashed pub- 
licists and apologists of the FBI have been permitted access to these 
documents. So. quite apart from whether or not the exemptions should 
apply to Ihe documents, if the executive is not going to apply them 
evcn-handedly, they should not apply at all. 

In another case illustrating the administrative abuse, is cited on 
page 7 of my statement — a rehash of the Operation Keel Haul files 
case, which I am sure the subcommittee is aware of. Following the 
decision in Epstein v. Resov , the files of the forced repatriation of 
Russian refugees after World War II were declassified by the IT.S. 
Government, but they continue to be withheld solely for the ad- 
ministrative/ convenience of the British Government who claim 
that they do not have time to address declassification of post- World 
War II documents. The TLS. Government is not even asserting, in 
claiming the first exemption, in this case that there would be any in- 
jury to the national security if the documents were released, but they 


Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2 



Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2 

255 

simply say that they are required under Executive order to yield to 
the British desire that they not be released. 

I would like to say just one more word about classification before 
going to the second exemption. A memorandum in the National Secu- 
rity Council that has been requested, as I understand it, by the chair- 
man of this subcommittee as well as by myself on behalf of some 
clients in the American Civil Liberties Union. This memorandum pur- 
ports to underlie the new Executive order for classification, and it is 
based on a study that was done by a special White House team that 
originally was directed from the Justice Department by now Justice 
William Rchnquist, but then subsequently by Mr. David Young at the 
White House. And the study I believe covers the extent of over- classifi- 
cation and gives some very important statistics about that within all of 
the branches of the Government. When the new Executive order was 
first promulgated, Mr. Ehrlichman, in a press conference, stated that 
this study had been completed 6 months previously, in January 1972, 
and it was supposedly not classified. And he stated that it was not clas- 
sified at that time, and he gently chided the press for not having gotten 
hold of it. Subsequently when we began to try to get hold of it we 
were told that, first it was simply a directive and not a document avail- 
able to the public; then that it was an internal memorandum, even 
though it clearly contained many statistical evaluations about the 
Government’s classification practices. Finally, there is now a hint that 
it is classified, even though at the time that it was announced it was 
not. I think this is an extremely important document, and I would 
urge the chairman to do everything that he can do to acquire it. And 
1 represent that by the middle of this month if I have not gotten 
hold of it I will probably file suit to do so. I believe that it would 
be the first glimpse of the Government’s study of its own overclassifi- 
cation practices. 

Well, briefly on the second exemption, the internal personnel rules 
and practices, there is a very important amendment in H.Ii. 5425 
which would make it crystal clear that the exemption is to cover only 
documents, the disclosure of which would unduly impede the function- 
ing of an agency. This is very important. We have two cases where 
matters of public importance or constitutional importance have been 
withheld under the second exemption, and they do not appear to me 
in any meaningful way to be internal personnel rules or practices. The 
first is a press credentials case where a client of ours was denied admis- 
- sion into the White House as a newsman. We discussed this in our 

testimony last year. He was not told the reasons for this denial 
because the Secret Service claimed that it would reveal the internal 
practices of the Secret Service, an extraordinary citation of the exemp- 
tion since there is no way without filing suit, claiming that he has been 
arbitrarily denied access to the White House, that this person can find 
out why he was not permitted to get in. 

Now, the second case is a case where we are trying to obtain docu- 
ments concerning the honor code system at the Air Force Academy, a 
subject which is so celebrated that I notice that it appeared, with re- 
spect to one of the other service academies, on page 10 of the New York 
Times this morning. Nevertheless, the district court decided that case 
against us on the ground that the second exemption applied because in 
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the court’s view the documents were internal matters in the Air Force 
Academy. Because of these over' y broad interpretations of the current 
exemption, we support the amendments proposed for subsection 2. 

The fourth exemption is amended in II.R. 5425 to bring it in line 
with the decision in the Consumers Union case. It is an excellent 
amendment, and I believe that many witnesses testified that it was 
necessary in hearings last year. The amendment proposed in II.R. 

4960 we feel is counterproductive. We may misunderstand it, but it 
appears to allow an executive agency to give a pledge of confidentiality 
for any financial information that it receives. But, the purpose of the 
exemption would be to protect the person submitting the information, 
not the agency, and we do not ; feel that pledges of confidentiality 
should be given by any agency. Furthermore, the burden of proving 
that the information given to the agency was confidential should be on 
the person submitting it. 

The fifth exemption, the internal memorandum exemption is one of 
the muddiest areas in the statute. I hear rumors that some people 
would like to abolish it entirely, We feel that it does serve a purpose, 
but we were disappointed to find that neither bill proposed what, we 
thought was necessary to separate facts from fiction, facts from opin- 
ion or advice, and to require the production of all factual information 
in any internal memorandums. H.R. 4960 appears to require a separa- 
tion of information generally exempt from nonexempt information, 
but this does not seem to appl}' to exemption No. 5 because the bill 
would amend, subsection 5 to permit the withholding of documents con- 
taining presumably in any part opinion or advice. That is a broadening 
of the exemption, so we are very strongly opposed to the H.R. 4960 ap- 
proach, and suggest that a further amendment is necessary which 
would require courts, in camera, to separate fact from advice and, in 
fact, this is the solution that was proposed by Justice White in the 
Mink case. If a flexible approach similar to the one that he suggests 
is taken, I think that would possibly solve many of the problems under 
the internal memorandum exemption. 

The sixth exemption, the privacy exemption, would be amended 
very minimally by II.R. 5425 to prevent a commingling of exempt 
and nonexempt information in one file. In other words, if there were 
some privacy-invading documents, they should not be covering ocher 
documents which are not privacy invading. We think an additional 
amendment is necessary, however, and it is one than the courts have 
found satisfactory in this area, which is to require the deletion wher- 
ever possible of the names and identifying informat ion which would 
invade privacy, and then to release the documents. I think that this 
would be a simple amendment which could be stated in permissive 
terms so that the courts would c' early have the powe r to require agen- 
cies to delete identifying information.. 

The seventh exemption, the investigatory files exemption, has been 
one of the sticky points in the statute. In this area there are two very 
important amendments which we support. The one in H.R. 5425 would 
narrow the definition of “investigatory” so that it would cover only a 
“specific law enforcement purpose,” and even then would eliminate 
scientific and other information which might be included within an 
investigatory file. The amendment offered by H.R. 4960 takes care 
of one of the other problems of the current investigatory files exemp- 
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^genuine risk to law enforcement in order to continue to withhold 
it. Hus would permit disclosure of at least some of the dead files that 
are often sought under the Freedom of Information Act which may 
once have served a law enforcement purpose, but where there is no 
further law enforcement purpose to be served. There are a variety of 
cases cited m our statement where the courts of appeal have found 
that solution to be acceptable, and we, therefore, commend the amend- 
m f ut . ™ "•>; *960. We have a case which I mentioned briefly earlier 
which I think is an excellent example of this problem. This is the case 
where our client, a professor, is seeking 25- to 40-year-old investigatory 
documents which stopped serving their law enforcement purpose at 
least 2o years ago. And we feel that they could be released, and the 
protection of informants or others be secured by deleting their names. 

If the amendment in II.Iv, 4960 were enacted, documents of that kind 
would be more readily available. 

I will pass over the section in II.R. 5425 which requires all informa- 
tion to be submitted to Congress which would otherwise be covered by 
the exemptions. I have discussed it briefly, and this morning I. with 
another ACLU witness, testified on this subject on the Senate side, 
lhis is really a matter of executive privilege, and I know the com- 
mittee is very interested m it, but for the purposes of this testimony 
/Yu not sur .° w° s h°u]<l go into it. I probably disagree with a number 
of the committee members because we do feel that the purely advisory 
and opinion communications within all branches of Government 
f ''u i ^ act ’ be . protected from disclosure. They should not be with- 
held at the unre viewable discretion of the branches. The court should 
be permitted to come in and where there seems to be an abuse, to compel 

infr .1 • ° SUr0 ' But ’ w c e do not su PP° rt an across the board probe of the 
linking processes of the executive branch by the Congress 

YoU ™ ention that you have a position paper entitled 
Executive Privilege, Congress and the Courts.” I think the subeom- 
would certainly like to have a copy of that study for insertion 
m other hearings of the subcommittee on that subject. 

1 wiU bc f ad t° P rovide ^ We have a short sum- 
mary of it, too. The paper is about 70 pages long. 

Leaving the exemptions and concluding the testimony by addressing 
myself to the administrative enforcement amendments which harm 
been proposed m the two bills, there are a number of very important 
ones._ The identifiable records requirement is amended by H.E 5425 to 
require that documents be made available. We have had a great deal 
of difficulty with the identifiable records requirement. Sometimes an 
agency will say if your request is for files which are too voluminous 

they rc mirevou r Sf.lwP &re n , ot , id f n ^ ifiablc ’ ? ncl in other instances 
they require you to tell them what their own internal markings on 

the documents are, which is a “Catch 22” situation, to say the least 
difficulties ^ men ^ 111 HR ’ 5425 W ° uld considerabl y alleviate these 

t P rob i ems that were highlighted in the testimony last vear 

I do not think were addressed by either of the bills, and I was disap- 
pointed. Our experience has been that persons requesting information 
under the statute sometimes have to pay as much as 75 cents a page, and 
then are charged additional fees for routine retrieval. I would hope 
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that an amendment could be introduced or incorporated in one of the 
bills saying that fees would have to be strictly limited to the out-of- 
pocket expenses of the Government agency. _ . . 

The provisions on time and the exhaustion of administrative rem- 
edies arc generally acceptable to us. We thought that they reflected a 
reasonable approach. We were more in agreement with the approach 
in H.R. 5421) than in H.R. 4960 because it seems to be stricter. To 
create a number of exceptions to the 10-day response requirement 
seems to invite abuse, and since the committee last year in its report 
suggested that the information offices of each agency should handle 
most of the requests, we feel tha: if the requests were regularized m 
that manner it would not only be reasonable to limit the agencies to 
10 days, but I think we should expect that responses would be received 
in a few days if people are spending full-time on this matter, and rou- 
tine requests processed very quickly. . . 

Requiring the Government to answer a complaint m court in 20 
days is a very important amendment in H.R. 5425. The Government 
will have formulated its position previously in the administrative pro- 
ceeding. and there is absolutely no reason to give them 60 days to re- 
spond to an FOIA complaint. In fact, the reason that the newsmen 
have used this statute so little I think is perfectly exemplified by the 
requirement that you must wait 60 days after exhaust mg your admin- 
istrative remedies before getting i response. • . V TT-d 

Finally, the mandatory inspection which is required by H.K. 4060, 
giving the court no leeway to refuse to disclose documents which are 
not exempt on an equitable basis, I think is excellent . Me hai c had 
experience in a variety of ways with courts who even though they are 
convinced that no exemption applies still continue to think the public- 
interest has been served by having the documents withheld, which is 
an extraordinary reading of the statute, and to force the court to take 
•jurisdiction and to grant injunctions is therefore essential. 

Finally, in one case which we also described last year, and which has 
recently been decided, we have had a court reach out and of its own 
accord decide that an exemption which had never been argued before 
applied, and refused to enjoin the withholding of the into i in at ion. 
This is a tricky matter, but I think that the mandatory injunction pro- 
vision would cover that. Since the burden of proof is clearly on the 
agency, and if the agency fails to shoulder that burden, the amend- 
ment m H.;R. 4960 would quite properly prevent a court from reaching 
out sua sponte and deciding an exemption applied that had not been 


argued below. . . , , . . , . 

Finally, the machinery for the congressional oversight which is pro- 
vided in* both of the bills is probably beyond our competence to com- 
ment on. But we support it, and I assume it reflects great deliberation 
by the committee as to the best way to conduct this oversight. Clearly 
congressional oversight is necessary, and whatever machinery is set up 
would hopefully be able to perform a s magnificently as yom ,-om- 
mittee has performed in the last 2 years to bring pressure to bear on 

the agencies to live up to the Freedom of Information Ac . 

Mr. Moorhead. Thank you very much, Mr. Shattuck. And in case 
I did not do this before, 1 would say that without objection you [’ en- 
tire statement will be made a part of the record. And we appreciate 
your ability to summarize it soeffectively andbriefly. 
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[The statement referred to follows :] 

Prepared Statement of John Shattuck, Staff Counsel, American Civil 
Liberties Union 

My name is John Shattuck and I am Staff Counsel for the American Civil 
Liberties Union, a nationwide, nonpartisan organization of more than 200,000 
members, on whose behalf I appear today. The resources of the ACLU are en- 
tirely devoted to advancing and defending the Bill of Rights. During its fifty- 
three year existence the ACLU has been particularly concerned with the free- 
doms protected by the First Amendment, and in recent years we have repre- 
sented a wide variety of citizens requesting disclosure of information from exec- 
utive agencies of the government 

The right to know how the government is discharging its duties is essential 
to a democratic people who would be their own governors. This is the constitu- 
tional idea underlying the Freedom of Information Act. As President Johnson 
commented when he signed the new law in 1966 : 

This legislation springs from one of our most essential principles: a 
democracy works best when the people have all the information that the 
security of the Nation permits .... 2 Weekly Compilation of Presidential 
Documents 895, July 11, 1966. 

This Committee in its Report to the House had earlier expressed a similar view- 
point : 

A democratic society requires an informed, intelligent electorate, and the 
intelligence of the electorate varies as the quantity and quality of its in- 
formation varies. A danger signal to our democratic society in the United 
States is the fact that such a truism needs repeating. . . . House Report No. 
1497, at 12. See also, Senate Report No. 813, at 3. 

I. THE FAILURE OF THE FREEDOM OF INFORMATION ACT TO LIVE UP TO ITS 
CONSTITUTIONAL PREMISE 

An understanding of the constitutional premise in the Freedom of Informa- 
tion Act is essential to defining its proper scope. This premise is too infrequently 
explained by courts interpreting the Act — one reason why the Act has often been 
so narrowly interpreted as to defeat its purpose. 

The Supreme Court has long held that the First Amendment protects not only 
the right of citizens to speak and publish, but also the right of the public to 
receive information. See Martin v. City of Struthers , 319 U.S. 301, 308 (1965) 
(Brennan & Goldberg, JJ., concurring) ; Stanley v. Georgia , 394 U.S. 577, 564 
(1969) ; New York Times v. Sullivan, 376 U.S. 254, 270 (1963) ; see generally 
Office of Communication of United, Church of Christ v. F.C.G., 359 F. 2d 994 (D.C. 
Cir. 1966). Thus, the Act must be seen as an affirmative effort on the part of 
Congress to give meaningful content to the system of freedom of expression as 
provided by the First Amendment. See Emerson, The System of Freedom of 
Expression (1971), Chapter XVII. 

Because the public interest in disclosure of government documents under the 
Freedom of Information Act rises to constitutional stature, Congress specifi- 
cally limited the circumstances under which this interest may be govemmen- 
tall.v restricted to the nine exemptions provided in subsection (b) of the Act. 
Subsection (c) also provides: “This Section [5 U.S.C. § 552] does not authorize 
withholding of information or limit the availability of records to the public, 
except as specifically stated in this section.” The purpose of this provision is 
crystal clear. As the Senate Report stated : 

The purpose of this subsection is to make it clear beyond doubt that all 
materials of the Government are to be made available to the public by pub- 
lication or otherwise unless explicitly allowed to be kept secret by one of 
the exemptions. S. Rept. at 10. 

The House Report contains very similar language. See House Rept. at 11. 

Since the exemptions touch on First Amendment interests, they have the effect 
of “licensing” free speech and public debate. For this crucial reason they must 
be drafted by Congress and construed by the Courts as “narrow, definite and 
objective standards to guide the licensing authority.” Shuttleworth v. Birming- 
ham. 394 U.S. 147, 151 (1969). Moreover, they must be applied where applicable 
in a “uniform, consistent and nondiscriminatory” manner by federal agencies 
receiving requests for documents. See Cox v. Louisiana , 379 U.S. 536, 545 (1965). 
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Nevertheless, the damage was done by the Attorney General’s memorandum, 
which has studiously been followed by most government agencies. Since no gov- 
ernment witness had testified in favor of the Act when it was being considered in 
Senate and House hearings, the agencies were of course delighted to find the 
Attorney General giving it a restrictive interpretation. 

The Attorney General’s expansive interpretation of the exemptions has been 
transmitted not only to federal agencies who must comply with the Act, but also 
to courts who must resolve the conflict between disclosure and exemption. 

Some courts have even upheld assertions of exemption by expressly relying on 
the Attorney General’s Memorandum. See e.g., Benson v. General Services Ad- 
ministration, 289 F. Supp. 590 (W.D. Wash. 1968 ), affirmed on other grounds , 

415 F. 2d 878 ( 9th Cir. 1969) ; Consumers Union of the United States v. Veter- 
ans Administration, SOI F. Supp. 796, 801 (S.D.N.Y. 1969 ). 

Let us then look at several of the more important broadly interpreted exemp- 
tions and the amendments proposed in H.R. 5425 and H.R, 4960. 

(a) “ National security information specifically exempted by Executive order ” 

[»(*>(*)]. 

The first exemption has increasingly become the greatest deficiency in the 
statute. Instead of reducing the obsessive secrecy in which the Executive con- 
ducts foreign and military affairs, it has tended to enhance and legitimate that 
secrecy by appearing to authorize an unreviewable executive power to classify 
documents. 

In many respects this is the fault of the courts, not of Congress. While the 
courts are authorized by subsection (a)(3) to conduct a thorough review of each 
ease of non-disclosure, when the national security exemption is asserted they 
decline to exercise their review power. This situation was brought to a head in 
January of this year when the Supreme Court held in its controversial 6-3 Mink 
decision that any classified information is exempt from disclosure whether 
or not it is properly or necessarily classified, and that a court is not entitled to 
review the propriety of the decision to classify [ Environmental Protection 
Agency v. Mink, — U.S. — , 41 U.S.L.W. 4201 January 23, 1973)3 Mink, as the 
subcommittee knows, involved a request by 33 Congressmen for the release of 
classified documents concerning the anticipated environmental impact of the 
underground nuclear test on Amchitka Island. Despite the extraordinary im- 
portance of the documents to a proper legislative debate, and in the face of 
evidence of the rampant overclassification and lumping together of classified 
and unclassified information, the Supreme Court held that the documents could 
not even be inspected by a court. 

I believe, however, that the Mink decision was implicitly an invitation to Con- 
gress to amend subsection (b)(1) to require judicial review of documents claimed 
to be exempt by reason of their general classification. I am pleased to see that 
the sponsors of H.R. 5425 and H.R. 4960 apparently share this view. 

In his opinion for the majority in Mink Justice White rejected the argument 
of the respondents and the ACLU as amicus curiae that in order to qualify for 
the exemption each document would have to be classified pursuant to a specific 
order of the President and that the courts were therefore empowered to make an 
in camera inspection to review the propriety of the general classification. Justice 
White rejected this argument because in his view the language of subsection (b) 

; (1) did not support it. On the other hand, he carefully pointed out that “Con- 

gress could certainly have provided that the Executive Branch adopt new pro- 
cedures, or it could have established its own procedures . . 41 U.SLW at 

4204 [emphasis added]. 3 

The new procedures proposed in H.R. 5425 and H.R. 4960 would have a salu- 
tary effect on the classification crisis resulting from the practices of the Execu- 
tive Branch and brought to a head by the Supreme Court in Mink. Both bills 
would require in camera inspection of documents claimed to be exempt, as part 
of the court’s de novo review procedure under subsection (a)(3). This inspec- 
tion would apply to all documents, but its effect would be most pronounced on 
documents withheld under the (b) (1) exemption. 


2 ft is our view that this language also implies, and properly so, that Congress itself has 
Pi£J£ nst , if ; uti011al authority to establish a cl as si fl cation system, and that Executive Order 
11652, which authorizes the current classification system could not survive a direct con- 
gressional challenge by way of new legislation. See Dorsen and Shattuck, “Executive Privi- 
lege, the Congress and the Courts'' [sec p. 157]. 
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Of the two versions of this in camera review amendment, the one proposed in 
Section l(a)(d) of H.R. 5425 is preferable. Clarity is essential in matter s of 
“national security” and the courts must be given a legislative standard to apply 
to their in camera inspections. A standard which requires disclosure unless 
“harmful to the national defense or foreign policy” (H.R. 5425) is considerably 
more comprehensible than one which requires in camera inspection of classified 
documents “to determine if they are being improperly withheld” (Sec. 10:1, H.R. 
4960). Needless to say, some deference would have to be paid to a well consid- 
ered and proceclurally correct executive decision to classify, but the traditional 
reluctance of the courts to conduct any review of “national security” determina- 
tions would provide a built-in safeguard against judicial abuse. Indeed, the ven- 
tral problem is to coax the courts to play even a limited role in this area. 

Expanded judicial review of claims of the (b) (1) exemption is essential to 
prevent political and administrative abuses of the classification system. 

The political abuses are too numerous to catalogue. One particularly striking 
example comes from my own litigation. Professor Allen Weinstein is chairman of 
the American Studies Department at Smith College. For the last five years he 
has been researching and writing about politics in the early Cold War period. 
His research has led him to an intensive study of the Alger Hiss perjury-espionage 
case, and he has repeatedly attempted to gain access to the voluminous dead 
FBI files on the case to verify the position taken by several other writers that 
the Hiss defense was a hoax. These other writers — unabashed publicists and 
apologists for the FBI — have by their own admission been permitted to inspect 
the FBI files, although they have cited no documents in reaching their conclu- 
sions. Weinstein, however, has been denied access by the FBI, presumably be- 
cause he has published a widely respected article indicating that at least for him 
the case still raises unresolved quest ons. He has now sued the FBI under the 
Freedom of Information Act, but has immediately run up against the national 
security and investigative files exemptions, even though the documents are more 
than twenty-five years old, are part of a closed case, and have been disclosed 
already to otter persons. The case is now pending in the District Court here in 
Washington [ Weinstein v. Gray, Civil Action No. 2278-72], 

Administrative abuses of the classification system are a result of its sheer 
weight. Under Executive Order 10501, there were more than 40.000 persons in 
the Defense Department alone with authority to classify, while under the new 
fcxecutive Order 11652, as a study by the staff of this subcommittee has shown, 
“the number of persons granted authority to wield ‘SECRET’ stamps mushrooms 
. . for every person with ‘TOP SECRET’ authority can designate without limi- 
tation any subordinate to use ‘SECRET’ stamps.” CONG. REG. at E 2776 (March 
21, 1972). 

I would like; to describe briefly one example of what I consider an administra- 
tive abuse which would not withstand scrutiny under the in camera inspection 
procedure proposed in H.R. 5425. Professors Bertram Wolfe, Lev Dobriansky and 
Julius Epstein (an historian, economist and international lawyer, respectively) 
have requested production of the so-called “Operation Keelhaul” files concern- 
ing the forced repatriation of Russian refugees after World War II. In an 
earlier case the documents were he'd to be exempt under subsection (b) (1) 
because they were classified, although the district court refused to inspect them. 
Epstein v. Resor, 421F. 2d 930 ( 9th Cir. 1970). 

A year later the documents were cleared for declassification — presumably as 
a result of the lawsuit, since this subcommittee heard testimony last year that 
160 million pages of World War II documents have still not been reviewed for 
declassification [Hearings before a Subcommittee of the House Committee on 
Government Operations oil U.S. Government Information Policies and Practices, 
92nd Cong., 2nd Sess .(1972) (daily transcript) , at 1012]. Nevertheless, the docu- 
ments have not been released because they are still classified by the British, who 
have retained a separate copy. 

The professors have been told, moreover, that the British refuse “to address 
the question of declassification until they [have] completed their review of all 
their wartime documents,” although there is no indication that they pose any 
objection to declassification based on the contents of the documents, [Exhibit A 
to Plaintiffs’ Memorandum of Law in Support of their Motion for Summary 
Judgment, Wolfe v. Froehlke, Civil Action No. 2277-72 (D.D.C.)]. In defending 
its claim of exemption, the government has candidly declined even to include 
an assertion 1;hat disclosure would cause significant injury to our relations with 
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Great Britain or any other country, and rests its ease entirely on the assumption 
thaT the court will not review the documents which can be withheld solely 
because the British have not concurred in their release. In short, these important 
historical documente are being withheld solely for administrative reasons, and 
even then, for the administrative convenience of a foreign government. 

(6) “ Matters related solely to the internal personnel rules and practices of 
an agency" [§(?*) (8)]. ...... ^ 

The second exemption should have causednoproblemsataUbut ithas^ 

Tart of the difficulty stems from a conflict in the legislative history. While 
tte Senate Report toot the position that the exemption did conforma- 
tion pertinent in any way to persons^ outside an agency, the House report 

treated it as somewhat broader in scope. , „ outside the 

Since the sole purpose of the exemption is to prevent persons outside t e 
agency from disrupting matters which are solely Internal and unrelated to 
public^ a broad interpretation does not seem justified. Accordingly, wc welcome 
the amendment proposed in H.R. 5425 which would limit the exemption to 
‘•intcnia^personner^'nfatters “the disclosure of which would unduly impede 

the functioning of [the] agency” [Sec. 2(a)], nrp illustrated 

The abuses to which the existing language has been subjected are uiustraitu 

bv two AOLU cases. In one case, mentioned in our previous testimony, \ « 

representing a journalist who is seeking to be accredited as a reporter to^M^^^^ 
the White House. He has been denied press credentials .Seeking : a _ statement 
of reasons for the denial, he was informed by the Scc ret Service that the m ^ 
mation was exempt from disclosure because it would reveal Internal 1 prm ctices 
of the Secret Service within the terms of subsection (b) (2). In this case, tnere^ 
fore the ™tion was used to bar discovery of information pert to the 
apparent denial of a First Amendment right, and our client was forced to g 
into litigation to find out why he was barred from the White House. 

In another case also briefly touched upon in our testimony last year, editois 
of ^te New York University Law Review have attempted to obta n ^mtizecV 
case studies of the well publicized disciplinary hearings at : the I 
A| r Force Academy in order to document an article on militaiy discipline. ine 
Air Force refused to disclose, relying solely on the “privacy exem P t *®" . [s ^ ' 
section (b) (G) ] . The District Court held that this exemption was inapplicable. 

Nevertheless, the court also held, sua sponte, that the records were exempt under 
subsection (b) (2), notwithstanding the fact that the Air Force itself PJ***’® 
erated considerable public debate about its “Cadet Honor Code by defending 
it in press conferences. The White House in November 1972, a month before dte 
Court’s decision, issued a press release announcing the completion of a pre- 
dentinl study of morale and discipline at the service academies. In short, the 
documents sought were considered to be important to persons outside o 
mv. and for this reason the Air Force did not rely ° n the ( b)( 2) exemption 
which the court held applied. Rose v. Department of the Air Force , feupp. 

( S.D.N.Y. Dec. 29, 1972) . , . . - 

The district court’s decision in Rose also raises a serious question about t 
power of a court to disregard the burden of proof requirement of the statute. 

We recommend that Congress make it crystal clear that the burden is on i a 
agency to show that, it is entitled, to exemption, and that a court is therefore 
* without jurisdiction to deny disclosure on a ground not presented by the agency. 

Any other interpretation is inconsistent with the fact that the exemptions are 
intended to be permissive not mandatory, 

( c ) “Trade secrets and commercial or financial information obtained from a 
person and privileged or confidential ” [§(6) (4)]* 

The fourth exemption is amended by both bills, but the formulation in Sec. 

2(b) of II. R. 5425 is the more sensible of the two. 

3 cjA-mfp TJpnort at P R explains: “[elxemptlon No. 2 relates only to the internal 
personnel ndes and practices of an agency. Examples of they* may be rules as to Person- 
nel’s ur" of parTdmr facilities or regulation of luneh hours, statements of policy a. to- .lc 

^MTOcHou^Commlttec Report states at P. 10: “Matters .related the taternjl 
personnel rules and practices of any agency, operating rules, ana manuals or 
procedure for Government investigators or examiners ^uld be all ^empt eta- 

closure,” The Attorney General’s Memorandum at pp. ^ cce hts the H l .n nftr t q ^ 

tion without so much as a passing reference to the conflict between the two reports. 
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The problem with the existing exemption is that it has been daimeci by 
agencies and sometimes interpreted by courts to apply to non-commercial and 
financial Information which the agency rather than the person who provided the 
ormation claims is confidential. As we pointed out in our testimony last spring, 
agencies have denied disclosure of documents under subsection (b)(4) which 
are confidential but not commercial or financial in nature, e.g., Barceloneta 
Shoe Cory. v. Compton , 271 F. Supp. 591, 594 (D.P.R. 1967) (statements of per- 
sons given m confidence to NLRI5 agents in connection with i:he investigation of 
A f H\ b0r ^ >act \ ( ‘ e ) * cf - Tobaccc Institute v. FTC, Civ. No. 3035-67 (D.;D.C. 
lJbb). On the other hand, agencies have also refused under this exempticm to 
disclose commercial information even though it was not “obtained from a per- 
son but was developed by the agency. We had a client last vear, for example, 
n ? n ^ ofi t educational corporation. This organization requested the 
r to s u PPjy it with data about a new 55-millimeter film projector the Army 
Even l ^ gh the Acm y ha<1 110 commercial intercut in the oro- 
bie data was withheld for more than three months under a claim of the 

it was releasenf 10n * ^ ^ final admiuistra tiv T e appeal, under threat of litigation, 

havG applied a P ], °Periy restrictive interpretation to sub sec- 
v Consumers Union v. Veterans Administration , 301 F. Supp 796 

( fe.D.N. i. 1969), a case brought by an ACLU General Counsel, it was held that 
m!Si atl0 V° be exempt had to be (1) privileged or confidential, and (2) com- 
mercial or financial or a trade secret, and (3) obtained from a person outside 
P oKwnn 6 ' AnoraH Corporation v. Renegotiation Board , 425 

p 1970) ' Tlus ;is now macle clear by the amendment proposed 

in u.lx. 542o, which we support. 

o^ h l^ le ? <lBK T nt c “ ltailjed in S ' 2C - 10 3(a) of H.R. 49C0 seems both superfluous 
2 confusing. Insofar as an agency has obtained information “from a person 
f specificall y conferring an express grant of confidentiality,” that 
information should be exempt from (is closure under subsection (b)(3) of the 

sis tbe 0:1 !? r band ’ b y permitting an agency to confer a “pledge of eonfi- 
° n person soPl'iymg it, the agency is given an opportunity to 
claim the exeniption even when the outside “person” does not require protection. 
mmlS" 1 that the burden of justifying any claim of confidentiality in this 
™“ Ual ar3a pe P laced 011 the person submitting the information, and 

jfjlj J- 116 fSeucy should disclose all such information unless its supplier ean’l>\ar 
t A h ‘l bUrden ,- .f-PP^utly thls is the practice of the Environmental Protection 
gency, and 1 it should be recommended to other departments, [Sec Administra- 
tion of the freedom of Information Act, Twenty-first Report by ihe Committee 
on Government Operations, 92nd Ceng., 2nd Sess. (Sept. 20, 1972), at 34] 

(A) "Inter-agency or intra-agency memorandums or letters which would not be 
avatfablC'.to a party other than, an agency in litigation with the agency ” 

™ 1,tion is one of muddiest areas in he 
® tatate ; Jt ls unfortunate, therefore, ;hat neither bill comes to grips with the 
Srnhf t0 reqll “; e “Sencies, whenever feasible, to separate fact from advice. This 
other witnes4'' SCUSSed *“ ° Ur testimony Iast y ear - as well as la the testimony of 

It is unnecessary to repeat the numerous examples contained in the subcom- 
mittee s earlier hearings of refusals by courts as well as agencies to limit tlds 

whinlf^rl 1 + " matte ,f s - '"'bile it is reasonable to exempt documents in 

which facts and policy are inextricably intertwined,” it is unreasonable 

exelui)ti011 to documents which contain any element 
of policy or advice , however inconse quential. 

Justice White addressed this problem in his opinion for the majoritv in Mink 
Inexplammg why Congress had rejected an earlier version of the exemption 

nod^v ” T 4 l S TT l « 1 T t w t of i aoS n ? 1 “^U'^ar da “dealing solely with matters of law or 
policy, 41 U.&.E.W . at 4206, Justice White pointed out that 

... the change cannot be read as suggesting that all factual material was 
to be rendered exempt from compelled disclosure. Congress sensiblv dis- 
carded a wooden exemption that could have meant disclosure of mani- 
festly private and confidential policy recommendations simply because the 
document containing them also happened to contain factual data. That de- 
cision should not be taken taken, however, to embrace an equally wooden 
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exemption permitting the withholding of factual material otherwise avail- 
able on discovery merely because it ivas placed in a memorandum 'With 
matters of law, policy or opinion. 41 U.'S.L.W. at 4207 [emphasis added]. 

The opinion went on to recommend flexibility in applying the exemption and 
suggested that agencies and courts wherever possible should make available 
to persons seeking documents under the Act “purely factual material appearing 
in those documents in a form that is severable without compromising the private 
remainder of the documents.” Id. 

This is sound advice. In our view it should be embodied in an amendment to 
subsection (b)(5) of the Act, since experience has shown that agencies and, 
to a lesser extent, courts are reluctant to adopt such flexibility on their own 
initiative. 

The amendment proposed in Sec. 101 (b) of H.R. 4960 would only make mat- 
ters worse. Agencies should not be invited to withhold documents “which contain 
[presumably in small as well as large part] recommendations, opinions, and ad- 
vice supportive of policymaking processes.” This broad language is apparently 
contradictory of the provision in Sec. 102 of the same bill, which expressly re- 
quires an agency, where possible, to separate exempt from nonexempt material. 

It is this latter approach which should govern the internal memorandum ex- 
emption, as well as the other exemptions. Accordingly, Sec. 103(b) of II.R. 

4960 should be deleted, and a provision similar to Sec. 102 of that bill should be 
added to H.R. 5425. 

(e) “ Personnel and medical and similar files the disclosure of which would 
constitute a clearly unwarranted invasion of personal privacy ” [§ (b) (6)]. 

The only change proposed for this exemption is contained in Sec. 2(c) of 
H.R. 5425, which would substitute “records” for “files”. According to Chair- 
man Moorhead the purpose of this amendment is to “close another loophole in 
the Act whereby releaseable information is often commingled with other types 
of information in a single ‘file’, and therefore withheld.” CONG. REC. II. 1590 
(March 8, 1973). This seems sensible. 

In our earlier testimony, however, we proposed an additional amendment 
which I wish to press again. It should be made clear that personnel or medical 
files can be released if the private and personal material is deleted. The ex- 
emption must not be used to allow the withholding of unobjectonable material 
merely because it is contained in the same file as material that invades a per- 
son’s privacy. In fact, as suggested in Sec. 103 of H.R. 4960, whenever exempt 
matter is mixed with non-exempt matter, the agency hears the burden of 
separating the non-exempt matter and disclosing it. 

Very few agencies have adopted this practive of “sanitizing” records in order 
to protect personal privacy rather than merely withholding them, but the courts 
have generally compelled them to do so whenever possible. 'See, e.g., Wellford v. 

Bardin , 315 F. Supp. 768 (D.D.0. 1970), aff’d 444 F. 2d 21 (4th Cir. 1971) : Grum- 
man Aircraft Corporation v. Renegotiation Board , supra; Rose v. Department 
of the Air Force, supra . The District Court in Rose summarized this practice as 
follows : 

* Revelation of a set of facts absent some type of association with a person’s 
name seems to us incapable of invading anyone’s personal privacy. It is only 
the identifying connection to the individual that casts the personnel, medical, 
and similar files within the protection of the sixth exemption. The Act and 

* courts following the Act, therefore, permit deletions of exempted portions 
of documents but then order the remainder to be released. Rose v. Depart- 
ment of the Air FoSce, supra , Slip Op. at 4-5. 

In order to commend this approach to the agencies, subsection (b) (6) of the 
Act should be further amended to require the deletion, where feasible, of names 
or other identifying characteristics from records the disclosure of which would 
otherwise constitute a clearly unwarranted invasion of personal privacy. 

(/) “Investigatory files compiled for law enforcement purposes except to the 
extent available by law to a party other than an agency ” [§ (b) (7)]. 

The investigatory files exemption as originally drafted suffers from two princi- 
pal abuses : “investigatory” has been defined too broadly by most agencies, and a 
“law enforcement purpose” has been regarded as a permanent -shield, even when 
a law enforcement proceeding has been concluded or foreclosed and no prejudice 
could result from disclosure. 

H.R. 5425 and H.R. 4960 each addresses a different abuse. Sec. 2(d) of H.R. 

5425 significantly clarifies the meaning of “investigatory” by requiring a record 
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withheld unde? this section to be for a “specific law enforcement purpose” [em- 
phasis added]. Even then the record cannot be withheld if it relates to “scientific 
tests, reports cr data,” or “inspection reports which relate to health, safety [or] 
environmental protection,” or if it is i record underlying a public policy state- 
ment or a rulemaking. These narrowing provisions would go far toward prevent- 
ing a recurrence of cases where unconscionably broad agency interpretations of 
the exemption were not repudiated until they reached the court of appeals. E.g., 
Weisberg v. Department of Justice, — F. 2d — , 41 L.W. 2470 (I>.C. Cir. Feb. 28, 
1973) (request for spectographie analyses of bullets which killed President 
Kennedy) ; Cetman v. NLRB, 450 F. 25 670 (D.C. Cir. 1971) (request for names 
of union members eligible to vote in union election; list maintained by agency 
pursuant to its own adjudicative decision) ; Wellford v. Hardin , 444 F. 2d 21 
(4th Cir. 1971) (request for letters of warning already sent lo meat processors 
about possible violations of federal law). , . . 

Sec 103(c) of H.R. 4960 is apparently aimed at curbing the oilier principal 
abuse This amendment, would require disclosure of an investigatory “record” 
unless there was, inter alia, “a genuine risk to enforcement proceedings. ’ This 
language is consistent with the original Senate Report which pointed out tnat 
the purpose of the (b) (7) exemption was to permit the withholding of “files pre- 
pared to prosecute law violators, . . . the disclosure of [which] could harm 
the Government’s case in Court.” S. Kept, at 9 [emphasis added]. Unfortunately 
the agencies have not taken such a narrow view' of the exemption, and courts have 
often found it necessary to compel then to release “dead files.” See, e.g., Weisberg 
v. Department of Justice, supra, (investigatory information concerning Kennedy 
assassination now more than nine years old and not held fov law enforcement 
proceedings) ; Bristol-Myers v. FTC, 424 F. 2d 935 (DC. Cir. 19<0) (no further 
adtudicatorv proceedings, contemplated) ; Wellford v. Harden, supra, (no danger 
of “premature discovery by a defendait”) ; Schapiro d Co. v. SEC, 339 b. feupp. 
467 (DDC. 1972) (disclosure of investigative information compelled six years 
after being* compiled) : Cooney v. Sun Shipbuilding d Dry dock Company, 208 
F. Supp. 70S ( E.D.Pa. 1968) (no danger of “premature disclosure” of an agency s 

Ca A combination of these important amendments is essential if excessively broad 
interpretations of the investigatory files exemption are to be avoided. In the 
Weinstein case referred to above, for example, an entire investigatory file con- 
taining voluminous documents between 25 and 40 years old is being withheld 
under a blanket claim of exemption. The law' enforcement purpose for which the 
documents were originally compiled was fully served more than twenty years 
ago To the extent that the privacy of innocent persons or live informers wemd 
be invaded bv release of the documents, or that live informers would refuse 
to cooperate further, I see no reason why the deletion of names and identifying 
information from the documents would not be sufficient. In any event I believe 
that this case underscores the need for the amendments contained m H.R. *4-0 
and H.R. 4960. 

(p) Should the exemptions apply to requests for information by committees of 
Congress t 

H.R. 5425 would amend subsection (c) of the Act to provide that none of the 
exemptions shall authorize an executive agency to withhold records or informa- 
tion from Congress [Sec. 8]. This is an extremely important amendment which 

we support with one reservation. . ,-, r TT 

Professor Norman Dorsen and I testified this morning on behalf of the A< LU 
before a joint committee considering the issue of executive privilege. Our tui- 
tion is contained in a paper, “Executive Privilege, the Congress and the Courts, 

which has been submitted for the record. 

We agreed that the Executive has no inherent Constitutional power to with- 
hold information from committees of Congress if such information is germane to 
a nroDer legislative inquiry, as defined by the Supreme Court in Watkins v. 
United States, :>.54 TT.S. 178 (1957). However, we take the position that all three 
branches of the federal government have an Implied constitutional power to 
■protect their internal decision-making processes by withholding advisory com- 
munications This means that judicial law clerks and legislative assistants as 
well as officials within the executive branch cannot be forced to reveal what 
“advice” they gave to their superiors or associates. . . 

The principal justification for this narrow' but important privilege is that 
the development of public policy will be Harmed if individuals in government 
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cannot rely on the confidentiality of their communicated opinions. Freewheeling’ 
debate among colleagues and the presentation of iconoclastic ideas are in- 
hibited if the prospect looms of later cross-examination. A tragic example of 
such inhibition was the stagnation of American policy toward China in the wake 
of the censorious treatment of China experts such as John Paton Davies, who 
courageously anticipated American Far Eastern Policy twenty years too soon, 
and paid dearly for their foresight. The Joe McCarthy era brings to mind many 
other tragic examples. To require all advice to be subject to often unfriendly 
scrutiny would surely dry up many sources of innovation and truth. 

Wo have, therefore, attempted to block out as follows, the extremely broad 
boundaries of proper Congressional inquiry into Executive, matters : 

.1. No executive witness summoned by a congressional committee may refuse to 
appear on the ground that he intends to invoke a “privilege” as to all or some of 
the questions that may be asked. 

If an employee of the executive branch is directed by a superior not to testify 
he should make himself available to explain the reasons for the refusal. Con- 
gress is entitled at least to this. Any other rule — and we fear that it is the rule 
by which we now live — opens the door wide to unjustified and even arbitrary 
assertions of privilege, and to the denial to the legislative branch of informa- 
tion it rightfully seeks in order to carry out its constitutional responsibilities. 

2. a. A witness summoned by a congressional committee could claim advice 
privilege only when accompanied by, and at the direction of, the Attorney Gen- 
eral, Deputy Attorney General or Counsel to the President, who would assert 
that they were acting at the direction of the President personally. 

b. A witness may decline to answer questions about recommendations, advice 
and suggestions passed on to superiors or associates for consideration in the 
formulation of policy. (Nor may Congress question others, including the superiors 
or associates of an employee, about such advice.) 

c. An individual summoned may not decline to answer questions about policy 
decisions that he personally made or personally implemented. Whatever the title 
of an individual, and whether or not he is called an “advisor,” he should be ac- 
countable for actions that he took in the name of the government and decisions 
that he made leading to action on the parts of others. 

d. An individual summoned may not decline to answer questions about facts 
that he acquired personally while acting in an official capacity. 

e. Congress may also require answers to questions about actions or advice 
by executive officials which it has probable cause to believe constitute criminal 
wrongdoing or official misconduct, such as the anti-trust settlement with ITT, 
as well as the Watergate events. In such situations, of course, individuals sum- 
moned before Congress are entitled to exercise their constitutional rights, in- 
cluding, for example, the privilege against self-incrimination. 

f. Past employees of the executive branch should also be able to exercise the 
privilege because the possibility that advice given in confidence might be re- 
vealed after an employee left the government could also have an inhibiting effect 
on free interchange. If called upon to review the exercise of a privilege over 
advice given by a former employee, a court in accommodating the respective 
interests of the legislative and executive branches might well conclude that the 
privilege is not permanent but expires after a given period of time — for example, 
a set number of years after a change in administrations, or the death of the 
former advisor. 

S. a. Documents could be withheld from Congress or a committee of Congress 
only on the personal signature of the President. 

% b. The privilege should extend not to entire documents but only to those por- 
tions of documents that embody the criteria set out above to justify an exercise 
of “advice privilege.” 


III. ADMINISTRATION AND ENFORCEMENT 

The administrative and enforcement provisions contained in section 552(a) are 
also in need of amendment, as illustrated by the many examples of agency foot- 
dragging contained in the subcommittee’s excellent report issued last fall 
While the purpose of the existing administrative provisions of the Act is to re- 
quire agencies tp establish orderly procedures that are consistent with prompt 
and full disclosure, section 552(a) contains a variety of weaknesses and 
ambiguities which require amendment.. Many of these problems are addressed 
by H.R. 4960 and H.R. 5425. 
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( a ) Formal requirements for requests 

The statute currently requires agencies to process requests only for “iden- 
tifiable records,” thus placing an initial burden on the person making the re- 
quest to be specific. This seems reasonable. In practice, however, the “identifiable 
records” requirement has become a tool for agencies to frustrate the statute 
by requiring a higher degree of specificity than any member of the public 
could reasonably be expected to satisfy., This problem was illustrated by many 
of the early agency regulations. The Renegotiation Board required the appli- 
cant to supply the date, addressee, and the “title or subject matter” of the 
record sought or to give an explanation for the failure to specify each of these 
matters. 32 C.F.R. § 1480.6(b) (1970). The prescribed forms of the Justice and. 

Commerce Departments also required very detailed specification. HEW regu- 
lations, although not as rigid, could be read to require with some inflexibility 
that the applicant supply specific details such as date, author, addressee, and 
topic. HEW, 45 C.F.R. § 5.51(c) (1970). See also HUD, 24 C.F.R. § 15-13 (a) 

(1970) ; CAB, 14 C.F.R. § 310.6 (b) ( 1970) . 

The identifiability requirement Las even been used by agencies as a basis for 
denying requests for records which in tlieir view are too “voluminous” to make 
available. In our Weinstein case, described above, for example, the plaintiff has 
specified the FBI records he seeks in great detail, and the government in its 
responsive pleadings has itsel:: identified the contested documents by date, file 
number, and size, claiming nevertheless that they are not ‘‘identifiable” within 
the meaning of the statute because they would be too difficult to produce even 
if they wort? not covered by any exemption. This is apparently a common agency 
argument, and it is generally not abandoned until a case reaches the court of 
appeals. The argument is often, effective, therefore, in frustrating requests. See, 
e.g., Wellford v. Hardin, supra (request for all letters of warning issued tc meat 
and poultry processors over a five year period rejected by Department of Agricul- 
ture) ; Get man v. N.L.R.B., supra (request for names and addresses of all em- 
ployees entitled to vote in approximately 35 union elections rejected by NLRB) : 

Bristol -My v. FTC, supra (request for all information compiled by agency 
concerning certain specified medicines rejected by FTC). 

In light o;r these abuses of the “identifiable records” requirement, the amend- 
ment proposed in section 1(b) of H.R. 5425 is important Agencies would be or- 
dered to process “any. request for records which (A) reasonably describes such 
‘ records. . . . and the word “identifiable” would be deleted from the statute. It 
should be made clear in the legislative history that at a minimum an agency 
could not refuse to process a request which did not identify a document by its 
internal symbol, or its date, or its author, or its addressee, nor could an agency 
refuse to consider a request for documents simply because it regarded them as 
too voluminous to produce. 

A related amendment offered by section 1(a) of H.R. 5425 would require agen- 
cies “promptly [to] publish and distribute (by sale or otherwise) copies of ' the 
adjudicative proceedings, statements of policy and administrative manuals af- 
fecting members of the public which are not published in the Federal Register 
but are required to be released under subsection (a) (2) of the Act. These docu- 
ments are currently required to be made “available for public inspection and 
copying,” but in practice they are. often withheld because agencies find it “bur- 
densome” to make them available pursuant to isolated requests. 

Another way of tightening up the formal requirements for requests which is 
not suggested in either of the bills would be to require agencies to establish n 
uniform schedule of costs for retrieval and duplication of records. Such costs 
currently range as high as 75 cents pn* page, with additional fees being charged 
for routine retrieval. Fees should be strictly limited to the actual and direct out- 
of-pocket expense to the government. 

(b) Exhausting administrative remedies . 

The only constraint under which agencies are currently placed by the statute 
in processing requests is that they mast make records “promptly available.' As 
the committee's report sadly demonstrates, however, many recalcitrant agencies 
have followed the bureaucratic maxim that “time is the best administrator.” 

As we pointed out in our testimony last spring, requests are often pending 
for months while agency records are being “located” and “reviewed.” A primary 
reason for the deiay appears to be the difficulty in getting the necessary officials 
to turn away from other matters and review the request. Gianella, Agency Fro- 
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cedures Implementing Freedom of Information Act : A Proposal for Uniform 
Regulations, 23 Ad. D. Rev. 217, 223. Another reason why an agency may be in- 
clined to drag out matters is the hope that the passage of time will exhaust the 
applicant’s interest in the documents that the agency is reluctant to produce. 

This is undoubtedly the reason why so few journalists have found the statute 
worth using at all. 

In one case that we described last spring, we made a request by letter to the 
Justice Department’s Internal Security Division. Two months after we requested 
information by letter we were informed that we had to complete the proper form. 

After we sent a complete form, more than two additional months elapsed before 
we were informed that the record we requested did not exist. In another case, 
involving the United States Parole Board, more than two months passed after 
we had made several telephone requests for a new set of parole criteria being 
used by the Board before we were orally informed that we would not receive the 
criteria. A demand letter was sent to the Board’s counsel, threatening suit if we 
did not receive the information within twenty days. On the twentieth day, the 
Board’s counsel by telephone informed us that he was almost certain we would 
be provided with a copy, but that he needed a couple of more weeks to clear re- 
lease with others in the agency. Among the “reasons” given for this delay, the 
counsel stated that the Department of Justice was having difficulty deciding 
which office should handle our request, since it did not wish to concede that the 
Parole Board was an “agency” within the meaning of the Act. 

Both H.R. 4960 and H.R. 5425 contain detailed amendments which attempt 
to fill the current statutory void regarding the delays so often experienced in 
exhausting administrative remedies. The general rule proposed by both bills is a 
10-day period for agencies to respond to initial requests, and a period not exceed- 
ing 20 days for response to administrative appeals. H.R. 4960, however, is more 
flexible than H.R. 5425 and permits an additional period for agencies faced with 
complex requests. 

Since many of the administrative problems in the statute result from the 
failure of the agencies to employ their public information offices to expedite 
routine requests, we tend to favor the strict approach taken by H.R. 5425. Routine 
requests should be answered immediately, and only the more complex should 
take as long as 10 days. Furthermore, of the five exceptions to the ten-day rule 
contained in H.R. 4900, the first four relate only to technical problems in produc- 
ing the records. These problems are at least partially dealt with in section 1(c) 
of H.R. 5425, which requires agencies to make records available “as soon as 
practicable,” after determining within the 10-day period whether they are sub- 
ject to release. The fifth exception to the 10-day rule in H.R. 4960 is the only 
substantial one, but we feel that if is contrary to the purpose of the Act. 

Accordingly, if an agency has not responded within the 10-day period, a person 
making a request should be deemed to have exhausted his administrative 
remedies, which, of course would still be no assurance that a court would find 
that he is entitled to the information. In any event, by being forced to follow 
a strict 10-day rule, the agencies will find it necessary to routinize their handling 
of requests under the Act and to limit the bases for their decisions on whether to 
release information strictly to the criteria set forth in the statute. 

We also support the amendment in section 1(e) of H.R. 5425 which would re- 
quire agencies to file within 20 days an answer to any complaint filed in court 
by a person seeking to enjoin the agency from withholding information. The 
■* current 60-day period is both unnecessary and counterproductive. It is unneces- 

sary because by the time an agency is hauled into court, it has necessarily formu- 
lated its legal position in its letters denying the information sought on an admin- 
istrative level. The 60-day period is counterproductive because it merely exacer- 
bates the problems of delay which make the statute useless for any person in 
need of information in a hurry. 

<c) Mandatory injunctions 

Section 301 of H.R. 4960 would make mandatory the injunction relief which 
a court merely “has jurisdiction” to grant under the existing statute. This is an 
important amendment which we enthusiastically support. 

As we pointed out in our testimony last year, there is an unfortunate absence 
of any language in the statute requiring the courts to order disclosure of docu- 
ments unless they are specifically exempted. Because the statutory language and 
the legislative history both imply in the strongest terms that enforcement is 
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mandatory, the absence of any express provision must be considered a Congres- 
sional oversight. Indeed, the implication of subsection (c) could not be clearer: 

This section does not authorhie withholding of information or limiting the 
availability of records to the public, except as specifically stated in this 
section. fjKzriphasis supplied.] 

The Senate Report echoes this language in describing the purpose of the statute 
as “establish [ing] a general philosophy of lull disclosure unless information 
is exempted under clearly delineated statutory language. . . Sen. Rep t. No. 813 , 
at 3. See also American Mail Line , Ltd. v. Gulick , 411 F. 2d 690 'D.C. Cir. 1909). 

Unfortunately, the lack of explicit language about judicial enforcement has 
created a vacuum which some courts have filled by asserting an equitable dis- 
cretion to deny relief even when the information sought is not exempt under the 
Act. In Consumers Union of the United States v. Veterans Administration, 301 
F. Supp. 796 t S.D.N.Y. 1969), for example, the court found that none of the 
records was exempt from disclosure, but upheld the agency in part after balanc- 
ing the equities to determine whether disclosure would do “significantly greater 
harm than good.” 301 F. Supp. at 806 

A related problem resulting from the absence of a provision for mandatory 
injunctions like the one contained in II.R. 5425 is that a court can disregard a n 
agency's failure to carry its burden of proof and decline to compel disclosure 
when it believes that the information is exempt for a reason not claimed by the 
agency. This is what happened to our clients in Rose v. Department of the Air 
Force , discussed above. In that case the privacy exemption had been claimed by 
the Air Force as a basis for withholding the Honor and Ethics Code case sum- 
maries sought by the plaintiffs. As we have seen, the court held that the Air 
Force had failed to prove the applicability of the privacy exemption, but it 
nevertheless re fused to grant an injunction on the ground that the “personnel 
records” exemption never claimed by the agency was applicable. 

The mandatory injunction requirement in section 301 of II. R. 4960 properly 
would eliminate the equitable balancing of Consumers Union and the judicial 
discretion of Hose, and would further strengthen the affirmative thrust of the 
Act. Agencies would be less inclined to persist in withholding information net 
clearly covered by one of the exemptions if they knew that the role of the 
courts was strictly limited to reviewing the grounds for administrative denials 
of relief. 

iv. cox( nusioiy 

An important feature of both H.R. 5425 and H.R. 4960 is tha t they would create 
the machinery for continuous congressional oversight of the information prac- 
tices of the- federal government. We endorse both the Freedom of Information 
Commission which would be established as a permanent regulatory body under 
H.R. 4960, and the annual information reports which the agencies would he re- 
quired to submit fco Congress under section 4 of H.R. 5425. This oversight ma- 
chinery would hopefully carry through with many of the t risks which this 
subcommittee lie s so admirably been performing in recent years. 

In theory, the Freedom of Information Act symbolizes Congress performing 
its most essential role — that is, placing a check on the tremendous growth of 
executive power. Many wise observers have pointed out that the power of the 
presidency has grown during the Cold War era precisely because of the increas- 
ing secrecy with which the President has acted during this period, most notably 
in foreign affairs. Senator Stuart Symington, for example, recently pointed out 
that he has, as he put it, “slowly, reluctantly and from the unique vantage point 
of having been a Pentagon official and the only member of Congress to sit on 
both the Foreign Relations and Armed Services Committees concluded that 
executive branch secrecy has now developed to a point where secret military 
actions often first create and then dominate foreign policy responses.” [Quoted in 
“The Pentagon Papers and the Public,” Freedom of Information Center Report 
No. 0013 (V. Mo. July 1071).] 

The Freedom of information Act. therefore, is so important io the democratic 
character of our society that I can think of few problems tha!: require greater 
attention from Congress. To be sure, problems of executive privilege and other 
forms of government secrecy cannot be cured by the Information Act alone, but 
the statute should be a serious and effective beginning for open government. I 
believe the Act is concerned very much with the First Amendment and what that 
means to our society. And if it means "hat the Congress, in older to effeciua e 
this First Amendment interest, must take more of a role than it has before in 
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Mr Moorhead. I would hope, Mr. Shattuck, that you would take a 
ittle deeper look into the Freedom of Information Commission whfch 

thnd-?t°!fff by Ml ' Horton ’ s bl11 because the more I study it the more I 
nl ll flerS S ? m ° °PI ,01 'tunitics for putting some flexibility into the 
example > y™ mentioned that we did not attack the problem 
of hi e h eosts charged for search and copying. A member of the full 
committee .Congressman Ilanrahan, caife up ’with a proposal that if 
we establish the Freedom of Information CmnmiLIm Et it irfef 
feet, could establish a fee schedule. It would give us flexibility if one 
agency could conclusively demonstrate that its search fei wSe more 
expensive than another agency’s search fees, or the documents were 
more difficult to photostat or something. I cannot imagine how this 
wouid come up but it conceivably could, and this I think is oil wav 
ofhandling 301 the stand ardization of the search and the copying- 

tb^t r^ a!S ° be tlmt lf exccutive branch witnesses made a good case 
!l b FnT some agencies are so regionalized that to give an answer 
to an FOI request within the 10 days is really impossible Maybe the 
Commission could be used as an escape valve there, provid n- that he 

1 I d i ay P n n ° d mUSt 1)6 observed unless the aglnly fife a stete- 
ment with the Commission as to the reason why it cannot Incidentally 
the role of such a commission could be restructured. It does not have to 
fe™ ^he same construction. But, I think it could be used to overcome 
objections, some of which may be legitimate on the Dart 
of the agencies, not many, but some of them might be. P 

Mr. bHATTucK. I think you are right. Actually there is a danger in 
legislating essentially administrative matters. I agree with you that 

ton tt P f ° f f t ie n . 101 i e toohnical amendments that we would favor 
but that did not seem to be m either of the bills could be taken care of 
- ^ » commission. But, the danger I think is that you really want to put 

wlil!o U i- den Tn rey ° n the a ^ encies themselves to complyl Vnd I think 
without leally having given it much thought it may be difficult to set 
* } l T p an independent commission which cab take a lot of the heat off 

tS‘K e r2r ngh oomndBskm that wiuld clearly! Z 
sponsible to the Congress. For example, I think your report of W 

September pointed out that one of the vnys in which the act. would 
be tremendously strengthening administratively would bo to reauire 

information offlcl .UK??™ 
totiffinir’ 1 demands and requests for information through 
that office. 1 hat is not inconsistent with setting up a commission to be 
sure, but I suppose one would want to 
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Mr. Gucle? 

Mr. Glide. No questions, Mr. Chairman. 

Mr. Moorhead. Mr. Phillips ? 

Mr. Phillips. I just wanted to say how much the staff appreciates 
this very excellent and detailed statement, Mr. Shattuck. As last year 
when we were working on the draft report, we found your testimony 
and statement of extreme value to us, and I know the same thing will 
apply to your statement today. 

Mr. Shattuck. Thank you. 

Mr. Phillips,. I was interested i:i your reference to the request for 
the National Security Study Memorandum. I do not know whether 
you identified it for the record or not, but that is NSSM-U3, dated 
January 15, 1971. We share your hope that this very important mem- 
orandum wil l soon be made available to the subcommittee. 

I have no further questions, Mr. Chairman. 

Mr. Moorhead. Well, Mr. Shattuck, just a few quick ones. Do you 
think the 10-day requirement in the statute for decision as to whether 
information will be furnished is a reasonable time ? 

Mr. Shattuck. Yes ; I think it is a rea sonable time. 

Mr. Moorhead. And what about the 20-day period for appeal % Is 
that a reasonable time? 

Mr. Shattuck. Well, that might be a bit on the long side, but I guess 
not being an administrator I may not be entitled to complain about 
that. I think that the important thing, though, is what I was trying to 
highlight in the testimony. I favor your approach in ILB. 5425 of 
being really quite strict with the time. I do not see any reason why if 
the administrative machinery is set up— and I do hot think it has 
been in many agencies, at least properly set up— that ordinary re- 
quests could not be processed almost immediately. And it is our ex- 
perience that ordinary requests receive no expedited treatment. They 
take just about as long as the hard requests. There may be a few ex- 
ceptional cases where you need more than 10 days, hut there must be 
some way to resolve that rather than writing exceptions into the 
statute. 

Mr. Moorhead. What is your thought about the portion of the bill 
that permits the courts to assess the Government for reasonable attor- 
ney fees and court costs in cases where the Government has failed to 
prevail? 

Mr. Shattuck. I think that would encourage people to exercise 
their rights under the act. I am not sure that it would be a deterrent 
on the Government against withholding information, unless the f el- * 

low who was in charge of making; that initial decision that was wrong 
somehow or other felt the pinch himself. It must be pretty easy to 
spend Government money in denying requests for information, but I 
think in general it is an excellent suggestion. I do net know whether 
it would work as a deterrent. 

Mr. Moorhead. Mr. Cornish ? 

Mr, Cornish. Thank you, Mr. Chai rman. As usual, Mr. Shattuck, I 
think the American Civil Liberties Union has really done a magnifi- 
cent work hem in its presentation. 

Do you find difficulty or any resistance on the part, of people when 
you remind them about the Bill of Rights? Do they hate to be re- 
minded about that? 
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Mr. Shattuck. I do not know whether they hate to be reminded, but 
the Gallup polls never helped us very much. Sometimes they cannot 
recognize them. 

Mr. Cornish. Do you think there should be administrative penalties 
for withholding? 

Mr. Shattuck. I think that would be a more effective deterrent 
than would attorneys fees. I think that the attorney fee provision, as I 
said to the chairman, would encourage people to sue, perhaps spuri- 
ously, but presumably not because they obviously would not recover if 
they had a ridiculous case. The prospect of recovering attorneys fees 
might provide an incentive to use the act, but I do not think it would 
provide a deterrent for governmental misuse. An administrative pen- 
ii alty I think would be a better way to approach the deterrent problem. 

Again, I am just not familiar enough with how the agencies operate, 
and you are probably much better qualified than I am to answer 
that. 

Mr. Cornish. Of course, the Justice Department, you know, does 
not have a very good record in these decisions. As a matter of fact, 

I think they have lost two-thirds of their cases, and I think that one 
of these days OMB or somebody else is going to say, ‘‘Look, you know, 
too many of these cases are going to court, and you are losing them, 
and it is costing a lot of money.” OMB does not seem to have any re- 
luctance to express such an opinion about any other Government 
Agency activities, and I do not think it would be inhibited from criti- 
cizing the Justice Department on that score. 

Mr. Shattuck. It is extraordinary that that is the track record be- 
cause what I find is the most useful Government document in the 
whole Freedom of Information Act is the memorandum prepared 
by now Justice William Behnquist cautioning agencies to think twice. 

And in every demand letter that I send out I stick that right at the 
end, and it has sometimes worked, I think, although nobody has ever 
cited it back to me. I think the Justice Department has not given a 
great leal of thought to the statute since that memorandum was writ- 
ten, and they may very usefully rewrite it and reissue it. 

Mr. Cornisii. Thank you, Mr. Chairman. 

Mr. Moorhead. Thank you very much, Mr. Shattuck. We are very 
* grateful. 

Mr. Shattuck. Thank you. 

Mr. Moorhead. We will recess this hearing at this point until 2 
„ o’clock this afternoon. 

Thank you. 

[Whereupon, at 12:35 p.m., the subcommittee recessed, to recon- 
vene at 2 p.m., the same day.] 

AFTERNOON SESSION 

Mr. Moorhead. The Subcommittee on Foreign Operations and Gov- 
ernment Information will please come to order. 

The subcommittee is very pleased to welcome back again Mr. An- 
tonin Scalia, Chairman of the Administrative Conference of the 
United States. 
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We look forward to your testimony today, sir. You may proceed. 
If you desire to skip over or summarize, the entire statement will be 
made a part of the record. 

STATEMENT OF ANTONIN SCAIIA, CHAIRMAN, ADMINISTRATIVE 
CONFERENCE OF THE UNITED STATES; ACCOMPANIED BY RICH- 
ARD K. BERG, EXECUTIVE SECRETARY 

MivScauia. Fine. I will do the, best I can to skip rather than sum- 
marise. The statement is as Long* as it is because I tried to cover so 
much, rath r than because X tried to cover so much in such length. 

What I can ski}) is the portion at the beginning, more or less estab- 
lishing the qualifications of the Administrative Conference to give 
this sort of testimony. I think the subcommittee knows by now we have 
had a continuing interest in the field of public information; a large 
part of our activity relates to it directly or indirectly. 

[Mr. Scuba's prepared statement follows :] 

Prepared Statement of Antonis Scafia, Chairman, Administrative 
Conference of the United States 

I am grateful for this opportunity to testify on these proposals to amend 
the Freedom of Information Act. A frequent recurring theme in the 39 formal 
recommendations the Administrative Conference has adopted to date has been 
the need to open the administrative process., making it more visible, more acces- 
sible, and n ore receptive to the suggestions and criticisms of ?he interested 
public. In hi< testimony last year before this subcommittee at its hearings on the 
administration of the Freedom of Information Act, my predecessor, Roger C. 
Cramton, pointed to the recommendations which most obviously look toward 
these goals, notably, Recommendation No. 09-8, on eliminating exemptions from 
the requirements for notice and opportunity for public comment in rulemaking, 
and. of course. Recommendation No. 71-2, on principles and guidelines for im- 
plementation of the Freedom of Information Act. 

Over the past year the Conference, as you may know, has adopted other rec- 
ommendations specifically designed to help assure a full and free flow of in- 
formation to the public. Recommendation No. 72-1 adopted lad June, calls upon 
agencies to establish policies to encourage broadcast of their proceedings that in- 
volve issues of broad public interest. We had in mind, for example, hearings 
involving environmental issues, such as those concerning the 'ocalion of nuclear 
power facilities. There has not yet developed, it is true, much media interest in 
the broadcast of agency proceedings, but. advancing communications tech- 
nology is greatly facilitating access to television of programs appealing to spe- 
cialized or limited audiences. I firmly believe that television coverage of agency 
proceedings is an idea whose time will soon be at hand, and the Conference 
recommendation has already contributed to a more receptive attitude on the part 
of a number of agencies. 

In our efforts to achieve openness in government we are concerned, of course, 
not only for the public’s right to know but also for the rights of persons directly 
affected by the Government’s action. Sometimes these interests are parallel; 
sometimes they conflict. For example, in our recommendation adopted ~ast 
December fnr a comprehensive revision of the procedures governing adverse 
personnel actions against civil service employees (Recommendation 72-81, we 
proposed granting the employee the right to elect a public' hearing, except in 
extremely rare cases when the employing agency can show good cause for 
keeping the hearing closed. The Civil Service Commission has. recently announced 
that its revised rules provide for public hearings, at the election of the employee, 
except in a narrow category of security-type cases. In another recommend; in or on 
parole procedures (Recommendation No. 72-3) we called for making public 
more information regarding Board of Parole standards and policies as applied 
to individual cases, but with adequate protection for the prisoner’s right of 
privacy. We also recommended that the prisoner be allowed right to counsel, ac- 
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cess to most of the material in his file, and a decision stating reasons for the 
denial of parole. Because the Board of Parole has rejected this recommendation 
to open its proceedings to public scrutiny, we would favor legislation requiring 
the Board to abide by these principles. 

•I? nary sess i° n next month we will address another problem connected 

with Government information policies— the use of agency publicity which re- 
Si]? 1 V njllry r ., to P rlvate l>ersons in their businesses or reputations. 

““ s a .^ lfflcil l^ P roble m> a ncl its resolution requires the balancing of some 
ery sensitive policy considerations. We will consider a suggested guide-line for 
agency publicity practices and a damage remedy for those iniured by er- 
roneous publicity. ( I might add that the proposed recommendation is not aimed 
of Soi^nmtionAct ) &ny respect on the disclosure requirements of the Freedom 

Administrative Conference is, as you know, an advisory body, with 
authority to recommend but not to command. Unavoidably, therefore, there is a 
E p °<? casi ? nall y a l ar SG one — between our recommendations and agency prae- 
agen £ y implementation of our recommendations is an increas- 
" lgmficant P art °f our activities. In this connection we are particularly 
to the ^ogress being made— and I would emphasize largely 
^ the cooperative efforts of this Committee— to secure agency implementa- 
f p S?- nf ?f enCe ^commendation 71~2 on the Freedom of Information Act. 
Part of this Recommendation called upon agencies to reduce their fees for mak- 
T eS 0f 1 d0CUI ] lent s m Government files, so that they do not exceed actual 
ni ^ mber agencies have responded by substantially lowering their 
ft ^ SOm f lnstapces enttm S them by more than half. I offer for the record 

be^Ti ave . Y h , iC V et forth the specific reductions which have 

been adopted. (Attachment A.) The Department of Justice recently revised its 

fnfimvu 0118 kerning the production and disclosure of information, so that they 
follow Recommendation 71-2 almost verbatim. The Department will advise of its 

thf« Cl Tii^ nS T? n - tl « ^ Se i ° f tIieS 5 P rocedures aft ^r an experimental period ending 
nnji fnn ’ Xt 1S their kope apd ours that these Procures will prove effective 
$™ ll J er Z e a model wluch most other agencies will be willing to adopt. 
^ i l\k ack p aund of the Conference’s experience in this field, let me turn 
now to the bills before you, H.R. 4960 and H.R. 5425. I will address mv remarks 
initially to the latter of these bills, referring to differences in H.R. *4960 as I 
b o along. 


a number of changes in the Freedom of Information 
Act. They can, I think, be classified in four general categories : administrative 
procedures under the Act, judicial procedures in suits to enforce the Act the 
substance of exemptions from the disclosure requirements, and Congress’ right 
o require the furnishing of information to itself or its committees. The provi- 
smns relating to administrative procedures are, of course, of the greatest interest 

mendfltiAn n 7 e i r - 9 ' ^ /VV X H?*5 Vely to these procedures that our Recom- 

mendation 71 2 is directed. I will have a few comments, however, concerning 

of tbis proposed legislation that have a close relation- 
ship to and effect upon the administrative procedures. 

PUBLICATION OF INDEX 

. ® e ^ ion ^ 52 < a > <? } < >f the Freedom of Information Act now requires the agen- 
ems to make available for public inspection and copying final opinions in the 

an t r ru*H « C ? 2? S \. * S ^ a ^ erd s , 9 . ^ polic ^ interpretations, and staff manuals 
f ? r,^ ff ^ eting the pubhc > unless such materials are published and 
otteied for sale. That paragraph also requires each agency to maintain available 
1 ^ Spe( ^ 1 ? n a nd copying a “current index” of such materials issued after the 
effective date of the Freedom of Information Act. Section 1(a) of IIR 5425 
would require that this index be published and distributed, by sale or otherwise 
Although not a point covered by our Recommendation, the basic thrust of this 
p f pppsal 5 ee T? ^ asonab i e * Wider distribution of indices of available materials 
a ould undoubtedly assist members of the public in making specific requests and 
ease ^ be harden of agency personnel who process requests. Assuming 
that the agency is complying, with the present requirement to maintain a cur- 
rent index, the only new burden imposed is the cost of publishing (I assume this 
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term is meant to be synonymous with printing or reproducm,, and does not 
refer to publication in the Federal Register) and of distributing (' 
requirement would presumably be satisfied by furnishing copies on tequest). 

Nevertheless, with respect to some of the major agencies the bulk of a 
listing of such ma terials may be enormous— especially ^ a ,^- B1 n^ r ® d v ^ rs 

the time period which the index must cover begins on July 5, 
from now the size of such an index— and the cost of it, if there it to be a reason- 
aide fee— will be so substantial as to impair the purpose of the amj'nclnient- It 
would seem desirable, therefore, to provide a cutoff .date for the period _with re 
snect to which the index must be published that is different from the fixed date 
(July 5, 1907 ) from which an index must lie maintained— perhaps the begmni g. 
of the preceding fiscal year. Moreover, it seems to me that it mi gbt >e n 
sirable P simply *t© require the agencies to provide such a printed index upon, 
request rather than to require publication whether or not request ha. b •. 
m ide I susnect there are many small agencies that have neve.r received a reqn 
to examine their indices, and with respect to which publication of type hero 
required would be a sheer waste of time and money. If it is meiely required tna . 
agencies furnish an index upon request, I think it certain that principal librar > 
and other institutions resorted to for information of this sort would request and 
maintain copies of those indices that are indeed frequently used ; while indie* 
rnrelv desired will be available on request, directly from the agencies involved. 

‘ I might make two other minor points about this proposal: First, it should be 
understood that Current” is a relative term. The same level of currency should 
not be expected of a published index as of the index now maintained in , 
agency reading room. And the recency of published revisions for an { i^ncy tha 
has few documents to add in the course of the year should not be m^cbe&to Mb • . 
the same as for one of the major regulatory agencies. Second while the bill 
rtronoses distribution “by sale or otherwise,” the committee should not overlook 
tfce P fact that these materials could be published and sold l today ^ commercial 
^ntprnri<?eq if th a re were a market for them. One must assume, therefore, tx t 
sale proceeds will not offset the costs to the agencies of complying with section 

^ (a ^‘ CONTENT O'? BEQUEST 

Section 1(b) of the bill would amend section 552(a) (3) to alter the description 
of what the request for information must consist of — instead of a request for 
identifiable records” simply a request which “reasonably describes such records. 
This amendment has the apparent intention of implementing paragraph B(2) (b) 
of our Recommendation 71-2, which provides that a request should be accep tab! e 
if it “identifies a record sufficiently for the purpose of finding it. Rankly, I 
prefer our language, since it sets forth with specificity the criterion by which 
the adequacy of a description is to be measured— to wit, its capacity to enable the 
agency to find the document. Whereas in the language of the bill, it does n °f 
to me as a matter of pure linguistics,, that the effect of the phrase reasonably 
describes” is necessarily anything different from the effect of the Present oper- 
ative term, “identifiable.” Nevertheless, since the intended purpose of the change 
fs clear (and presumably can be clarified still further in legislative history ) the 
language of the bill may suffice. The basic purpose, as I understand it, is to re- 
quire agencies to comply with categorical requests for records if it is reasonably 

possible to do so. deadlines for compliance 

Section 1(c) of H.R. 5425 would implement two key provisions of our Recom- 
mendation (paragraphs B(4) and (6)) by requiring that agencies determine 
within ten working days whether to comply with requests for information arid 
that they resolve appeals from denials of requests within twenty working days. 
However our recommendation contained certain provisions, not carried over 
into H r’ 5425 to deal with situations in which the ten-day deadline may not be 
feasible. These include cases in which t he requested records are located elsewhere, 
require a substantial process of search or of collection, or must be examined and 
valuated to determine whether they are exempt from disclosure. In such situa- 
tions our Recommendation calls for allowing an additional ten working days 
for compliance, or even longer where special circumstances are present. A 
read H.R. 5425 it deals with the problem of such unavoidable delays by distin- 
guishing between the agency determinat ion to comply and actual compliance. The 
ton-day deadline applies to the determination to comply, but the records shall be 


Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2 



Approved For Release 2000/09/14 : 2JFA-RDP75B00380R000600070001-2 

made available as soon as practicable thereafter. Onr recommendation, on the 
other hand, provides for actual compliance within ten days, with the exceptions 
noted above. I think the tacit assumption of H.R. 5425 that the agency can deter- 
mine whether to comply with a request before it has located and had a chance 
to examine the records is unsound, and that this provision of the bill is likely 
to prove unworkable. The practical effect of the provision will probably be to 
cause agencies to deny requests where the files have not been located or exam- 
ined, so as to gain the extra twenty-day appeal period in which to continue their 
efforts. 

With respect to this subject of the procedures and deadlines governing requests 
for information, therefore, I much prefer and commend to your consideration the 
provisions of section 303 of II.R. 4900. This closely follows our Recommendation,. 

* except in the following respects which I urge to be changed : It would impose an 

outside limit of 40 days on compliance with or denial of the request and 30 days- 
on final resolution of an appeal ; unlike onr proposal, it would not allow an agency 
to authorize a longer delay for any reason. It seems to me that this is not a mat- 
ter that can be treated so categorically. There may well arise situations in which 
all would agree that a more extended delay was reasonable. It seems to me ade- 
quate if (as our Recommendation proposes) the agency must give specific reasons 
for any extension beyond the deadline — which would of course enable judi- 
cial review. If it is desired to be more restrictive than this, it would seem to me- 
adequate to provide merely that the agency head himself must authorize such 
extension, without imposing an absolute limit of 30 or 40 days. I think section 
303 of H.R. 4960 is also deficient in omitting that sentence of our Recommenda- 
tion (contained in paragraph B(6) (c) ) that would require copies of grants and 
denials on appeal to be collected and indexed in a public file. This is highly desir- 
able to provide predictability for the public and to encourage consistency of 
agency action. Subparagraph 6(G) of section 303 of H.R. 4960 treats judicial 
review in a different fashion from that which we recommended — enabling it to- 
occur, in my opinion, prematurely. Finally, my last quarrel with section 303 is 
subparagraph 6(H), which requires records to- “be made available as soon as 
practicable” after determination to comply with the request This is simply in- 
consistent with the earlier paragraphs which (unlike H.R. 5425) do not distin- 
guish between agency determination to comply and actual compliance, but rather 
follow the Conference’s format by applying the various deadlines to compliance 
itself. 

One final point I should emphasize here. Paragraph B of our Recommendation, 

■which includes the provisions I have discussed on the nature of requests, on time 
for replying to requests, and on time for disposing of appeals, was set forth by 
the Conference as a guideline or model for the procedures that would be appro- 
priate to achieve the more general principles set forth in paragraph A of 'our 
Recommendation. It was recognized at the time that agencies might need some 
flexibility in applying this guideline, and that not every departure would be 
viewed as a failure to comply with our Recommendation. I do not know what 
suggestions, if any, the agencies may have for altering the procedural provisions 
of these bills to suit their particular needs and experience, but I think it is only 
fair to the agency members who concurred in our Recommendation to emphasize- 
to you that flexibility was contemplated. 

JUDICIAL REVIEW PROCEDURES 

m 

Section 1(d) and section- 1(e) of H.R. 5425 deal with judicial proceedings to 
compel disclosure of agency information. Section 1(d) provides for in camera 
inspection by the court of records asserted to be exempt from disclosure. Section 
1(e) provides for the Government to file an answer to a complaint under the 
Act within twenty days, and provides for recovery of costs and attorneys’ fees 
from the Government by a successful plaintiff. The Conference has not done any 
study of the litigating experience under the Freedom of Information Act, and so 
I am unable to give reactions that are as informed by concrete data as I would 
like. I do think, however, that the absence of such data should be even more 
troublesome to one who enthusiastically supports these changes than to one who, 
like myself, is skeptical of their value. 

Courts generally have the right to examine in camera government documents 
not available to the public, where that is necessary to adjudicate the cases before 
them. Thus, with respect to all except one of the categories of documents exempt 
from disclosure under section 552(b) of the Freedom of Information Act, 11 ie bill 
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makes no change in existing law. (This is true unless paragraph 1 of section 
1(d) is intended to compel in camera inspection that the court would otherwise 
not consider needed. While the language might be given such an interpretation, 
it does not seem likely and is certainly not desirable.) The one category of 
exempted documents for which the provision would impose a change is the 
category “specifically required by Executive order to be kept secret in the in- 
terest of national defense or foreign policy.’' § 552(b) (1) of the Freedom of 
Information Act, The Supreme Court lias held that when this exemption is 
asserted the court cannot examine the relevant documents in camera — not 
because of any special privilege from judicial scrutiny accorded to matters that 
relate to national defense or foreign policy, but because as the exemption isnow 
written such a court inquiry would have no relevance to the case. The only issue 
raised when the exemption is asserted is whether — whatever the content of the 
document — it las been “specifically required by Executive order to be kept 
secret” for defense or foreign policy reasons. [ Enviromcntal Protection Agency 
v. Mink, 03 S. Ct. 827 (Jan. 22, 1973)]. Paragraph 2 of section 1(d) seeks to 
change this by providing (though not with the utmost clarity) that the court 
will make a determination, not merely that the Executive has classified the 
document, but also that disclosure “would be harmful to the national defense 
or foreign policy of the United States.” 

It should be apparent from the foregoing description that this provision does 
not merely alter the scope or nature of judicial review of an asserted exemption ; 
it changes the nature of the exemption Itself, so that instead of the test of Exec- 
utive classification, there is now applied the test of Executive classification plus 
harmful effect upon national defense or foreign policy. If this change is to be 
made, it would seem more logical to make it in section 552(b) of the Freedom 
of Information Act, which describes the exemptions, rather than in section 552 
(a) which deals with procedures. There is one other technical deficiency in sec- 
tion 1(d) : If its intent is to enable court review of the judgment that foreign 
policy or defense would be harmed by disclosure, it does not suffice to give the 
court the power to make such an inquiry only when the exemption of subsection 
552(b) (1) is asserted. For without asserting that exemption, the agency might 
assert that because of Executive classification a private pa *ty would not be 
able to obtain the document in litigation with the agency, and therefore the en- 
tirely separate exemption of subsection 552(b) (5) would apply. As now drafted, 

H.R. 5425 would not allow judicial inquiry into the propriety of classification 
when it is asserted as a basis for that exemption. 

AvS to the desirability of this change, I will of course defer to the Department 
of State and the Department of Defense concerning its effect upon foreign policy 
and security matters. From a purely procedural standpoint, however, one effect 
of the provision is clearly indefensible. Even if it is desired that the courts look 
behind the Executive order and inquire into the question of whether disclosure 
would be harmful to national defense or foreign policy, it seems highly inappro- 
priate for the courts regularly to resolve such questions “de novo,” without ac- 
cording any special weight to the determination of the President and the agency 
involved. The “de novo” review provided for in the Freedom of Information Act 
is reasonable enough with respect to the other exemptions, which require judg- * 

ments or determinations of fact that can be ns well made by a single judge as by 
the agency involved : but to commit to the judicial branch in all cases the original 
determination of what disclosure would be harmful to foreign policy or national 
defense seems dearly improper. 

As to other procedural effects of this provision, I am frankly less concerned 
about its effect upon the agencies than upon the courts. I fes.r the prospect of 
over-worked Federal judges poring through piles of documents, trying to deter- 
mine whether all or parts of them should be disclosed to a plaintiff whose re- 
quest may be motivated by nothing more than idle curiosity which is all that 
is needed to make a request under the Act). Even after screening the documents, 
the judge will doubtless require much more evidence in order to determine 
whether what he has read will in fact be harmful to foreign policy Or national 
defense if disclosed. The recent Pentagon Papers trial inclicares that assessing 
the propriety or impropriety of a classification is no brief and easy task. 

With respect to the provision for recovery of costs and fees, I am again some- 
what skeptical. That the provision will be a disincentive to agency refusals 
seems doubtful, because the money will come from general Government funds 
rather than the agency’s appropriation. Even if it came from the agency’s budget, 
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the impact on the officer making the decision not to disclose would be remote. 

The provision might be defended as reparation to a plaintiff whose request was 
wrongfully refused. But if the principle of recovery of litigating costs against 
the Government is sound here, it ought to be sound elsewhere, unless we are to 
conclude that plaintiffs under the Freedom Of Information Act are a particularly 
■deserving class of litigants, or a class that; should be artificially stimulated by 
the provision of a bounty. Perhaps such ah argument can be made, but I per- 
sonally hesitate to rely upon it until I havq more data about litigation that has 
arisen under the Act, about disputes not litigated, and about the frequency of 
arbitrary agency refusals to comply. , 

LIMITATION OF EXEMPTIONS 

Section 2 of H.R. 5425 is aimed at tightening certain of the existing exemp- 
tions from the disclosure requirements of the Act. While it is perhaps a border- 
line case, the Conference has in the past considered the scope of the exemptions 
in section 552(b) a matter of substance father than of procedure. Our Eec- 
* ommendation 71-2 does not deal with it other than to urge the agencies to in- 

terpret the exemptions restrictively and “With a view to providing the utmost 
information.” However, the effect of these particular limitations to the ex- 
emptions bears closely upon a topic which the Conference currently has under 
active consideration — to wit, the effect of adverse agency publicity. I think 
it appropriate, therefore, to speak briefly to these provisions. 

The present categorical exemption for “investigatory files compiled for law 
enforcement purposes” is restricted by thje present bill in several respects : 

First, it would extend only to investigator^ records “compiled for any specific 
law enforcement purpose,” and would not include “scientific tests, reports or 
data” and “inspection reports of any agency which relate to health, safety, 

[or] environmental protection.” If, as seems to me to be the case, the purpose 
of the investigatory files exemption is to ] protect a person from disclosure of 
erroneous and misleading information concerning law violation, it is not apparent 
how these limitations are in accord with that basic purpose. Erroneous information 
concerning law violation acquired in the course of a general investigation of 
compliance with statutory requirements is just as harmful as information com- 
piled “for any specific law enforcement purpose” (if indeed the latter phrase 
has any distinctive content). And despite their authoritative-sounding titles, 

“scientific tests” and “inspection reports” arte, like any investigative data, subject 
to being wrong. 

Another limitation of the existing exemption imposed by the present bill is 
the elimination of protection for those investigatory records “which serve as a 
basis for” public policy statements or rules, presumably the rationale behind this 
change is that the public’s “need to know” i$ greater when the investigatory files 
pertain to agency action affecting the public. I would, first of all, dispute the 
premise. It seems to me that the public’s nejed for information is in fact greater 
when the agency has taken no action, and Issued no public statement. The very 
conducting of a rulemaking furnishes substantial information; inaction pro- 
- Tides nothing. Public-interest groups are generally more concerned about why 

an agency has not taken certain action thaA about why it has. But more funda- 
mentally, I doubt that the “basis-for-poljcy-statement-or-rulemaking” test is 
workable. Assume, for example, that an officer of the Department of Justice makes 
w a policy statement concerning enforcement of the narcotics laws. It is pre- 

sumably based on an accumulation of evidehce and experience over many years. 

Would the bill open to public disclosure fill investigatory materials involving 
drug-related crimes? It is, I think, simply unrealistic to regard policy state- 
ments or even rules (except those rules required to be made on an evidentiary 
record, see 5 U.S.C. 553(c) ) as being based! on a narrow and definable category 
of agency records. 

What little is left of the investigatory records exemption after applying the 
limitations discussed above is finally reduced still further by the requirement that 
disclosure of the document sought to be protected must not be “in the public 
interest.” This provision will be an inexhaustible source of litigation, since it 
gives no hint as to what the “public interest” means in this context. It is indeed 
a puzzlement to me what the “public interest” could mean in this context other 
than an abandonment of the basic philosophy behind the investigatory records 
exemption— the philosophy that the public interest (here the public interest in 
obtaining information) must sometimes yi^Id to private rights (the right to a 
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fair adjudication before Government-inflicted sanctions are imposed). I realize, 
of course, that the ‘‘public interest,” broadly viewed, may be deemed to include 
within itself the ultimately public valu3 of protecting private rights. The phrase 
makes no sense, however, if given that Interpretation in the present bill. It seems 
quite clearly intended to provide that no investigatory files exception exists when 
there is a public interest in disclosure of the information. Presumably the mere 
public interest in knowing (embodied within the Freedom of Information Act 
itself) is not enough, for otherwise the exemption is entirely illusory ; but any 
further public “need” for the information will suffice. If this limitation does not 
completely devour the investigatory records exception, it certainly leaves only a 
morsel on the plate. 

I think it would be a great mistake to emasculate the present exemption for 
investigatory records, as section 2(d) of this bill would do. In most regulatory * 

statutes, Congress has provided specific procedures which must be followed in 
order to establish a law violation with fairness and accuracy; guilt is not estab- 
lished by the mere presence of information — even a “scientific test” or “in- 
spection report”— within the agency files. Yet in many cases the mere public 
disclosure of an erroneous report showing violation of Federal law can cause as 
much damage to the person or industry involved as subsequent agency adjudi- 
cation of violation. One thinks, for example, of an inspection report — untested, 
perhaps even unexamined by superiors within the agency — erroneously showing 
that a particular food product is contaminated. It is absurd to invest agency ad- 
judication of law violation with extensive procedural safeguards while permit- 
ting, and indeed requiring, agencies to cause damage that may be just as severe 
through indiscriminate and unrestricted release of investigative material not es- 
tablished as correct, and perhaps even known to be erroneous. How does one ob- 
tain correction of an incorrect “Government Report” (which is the way the press 
will describe it) once it is released? There is no way to force the agency to an 
adjudication of innocence. That fact raises the possibility that in many cases 
the opening of investigative files may render the procedural protections attached 
to adjudication academic. Since publicity is in and of itself such a potent sanc- 
tion, why should an agency regularly proceed through lengthy and cautious 
hearings to adjudicate guilt? The manpower it devotes to one prosecution might 
be more efficiently spent on five investigations, leaving it to publicity to impose 
the desired sanction. Five punishments for the price of one — even though guilt 
has not fairly been determined. It is in my view not desirable to establish a law 
enforcement system in which Government action of this character is facilitated 
and even encouraged. 

The Conference’s Committee on Rulemaking and Public Information (the same 
Committee in which our Recommendation for stricter compliance with the Free- 
dom of Information Act originated) has proposed for consideration at our Ple- 
nary Session next month a recommendation that would establish careful guide- 
lines for the agencies’ own use of the potent modern weapon of publicity. The 
concern which prompts that proposal argues even more strongly against the 
substantial elimination of the investigatory file exemption wrought by the pres- 
ent bill. In fact; if this provision is adopted, sensitive and careful safeguards of 
private rights sought by the Committee in a closely allied field can only be * 

regarded as so much wasted efifort. 

PROVISION OP INFORMATION TO CONGRESS 

Section 552(c ) now states that the section “is not authority to withhold infor- 
mation from Congress.” Section 3 of H.R. 5425 would add a new iiaragraph di- 
recting agencies to furnish “any information or records” to Congress or its com- 
mittees upon written request. Obviously, this provision raises the policy prob- 
lems associated with executive privilege that I discussed in earlier testimony be- 
fore 1 this subcommittee, relating to legislative proposals directed exclusively to 
that issue. I need not go over that ground again. It seems to me, however, that 
the Freedom of Information Act is not the appropriate place to deal with the 
matter of Congress’ obtaining information from the Executive Branch. All agree 
that the Congress’ powers and requirements in this field stand on a different foot- 
ing from the rights and needs of the general public, and I think the present Free- 
dom of Information Act is both explicit and adequate when it says that it is 
“not authority to withhold information from Congress.” Accordingly, without 
commenting on the merits of section 3, I express the view that this subject 
should be handled elsewhere than in this bill. 
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ANNUAL REPORTS 

The final provision of H.R. 5425, sectiofi 4, provides for annual reports by 
the agencies on their experience in administering the Freedom of Information 
Act A similar requirement is contained in section 304 of H.R. 4960. I think 
the idea of an annual report is a good one. It is important, however, that the 
requirements for maintaining records not be unreasonably burdensome. The 
burden will of course depend to a considerable extent on the volume of requests, 
which will vary with each agency. I think, though, that for an agency with any 
significant volume of requests the fourth item required in both bills, “the num- 
ber of days taken by such agency to mal?e any determination regarding any 
request for records and regarding any. appeal,” is likely to prove unreasonable. 

It would be better, I believe, to permit this sort of information to be tabulated 
on the basis of sample periods from agency records of requests and dispositions. 

^ H.R. 4960 

Most of the provisions of H.R. 4960 are generally similar to those of H.R. 

5425, and I will not repeat my previous discussion. As I have stated, section 303 
of H.R. 4960 is closer than section 1(c) Of H.R. 5425 to the Conference Recom- 
mendation and, with some modifications, we prefer it. 

The novel feature of H.R. 4960 is the establishment of a Freedom of Informa- 
tion .Commission, whose members would j>e appointed by the President, the 
Speaker of the House, and the President pto tempore of the Senate. The Com- 
mission would have broad authority to investigate allegations that Federal 
agencies are improperly withholding information requested under the Freedom 
of Information Act, but I confess that I dp not understand the function to be 
served by such investigations. Is the Commission supposed to be performing 
some general oversight function on behalf of Congress? Is it intended to umpire 
disputes between Congress and the agencies? Is it intended as an administrative 
remedy for private citizens whose requests for information are denied? If so, 
is there any requirement of resort to this remedy? If there is no such require- 
ment, why would an individual go to the Commission when a determination by 
the Commission in his favor would be only prima facie evidence in court? 

On the other hand, if its powers are more than investigatory and advisory, how 
can a Commission some of whose members are appointed by leaders of the 
Congress be reconciled with Article 2, Section 2 of the Constitution, authorizing 
Congress to vest appointment of inferior federal officers “in the President alone, 
in the Courts of Law, or in the Heads of Departments’’ ? 

Without some explanation of the theory behind the Commission I am skeptical 
of its value. It seems to introduce another layer of administration into a system 
which is already somewhat complex. Yet in the last analysis it would still be 
left to the courts to resolve disputes under the Act. 

******* 

^ Most of my comments concerning this proposed legislation— because they have 

been suggestions for improvements— have been critical of the existing provisions. 

I do not want to end on such a carping note, because as I hope this subcommittee 
is aware the Conference applauds and supports efforts to make the Freedom of 
n Information Act more effective. It is a cause in which, as many of the pro- 

visions in these bills borrowed from our Recommendation indicate, we have 
taken an active role. It is a cause in which we very much believe. 

Thank you. 

(Attachment A) 

REDUCTIONS IN CHARGES FOR REPRODUCTION 

Nine agencies have now substantially reduced their reproduction charges as 
a . result of the Office of Management and Budget’s request for fee schedule re- 
views. In addition, one agency has decided to waive fees in cases where the public 
interest is served. The most substantial and notable reduction occurred in the 
Selective Service System, where reproduction rates were reduced from $1 to 25$ 
per page. Agencies which reduced reproduction charges include : 

A tomic Energy Commission ,— With the installation of new machines, xeroxing 
charges have been reduced from 2 5$ per page to 10$ per page. 

Federal Communications Commission . — The coin-operated machine charge has 
been reduced from 25$ per page to 10$ per page. In addition, the FCO has en- 
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tered into a competitively -selected contract to make copies of FCC documents 
available. The charge is, on the average. 120 per page. 

Federal Power Commission.-^ Charges for two coin-operated copying machines 
in the JFPC’s Office of Public Information wi re reduced from 250 to 100 per page. 

Most of the agency’s reproduction work is carried out under a contract. Charges 
for reproduct ion a re 90 per page. _ . 

Federal Trade Commission,— The FTC dropped its user fee schedule and re- 
placed it with a general policy to charge at cost. When appropriate, it wall waive 
charges for reproduction work that is deemed to be in the public interest. 

(general Services Administration . — The National Archives and Records Sen ice 
has conducted a review of their fees and, as a result, has issued a revised sched- 
ule of reproduction charges. The effective rate of regular-sized paper has been 
reduced from 200 to 100. The Business Service Centers are nearing completion 
of a review of their fees. 

Department of Labor.— The Labor Department has reduced charges for re- 
production from 300 per page to 200 per page, wdien copies are made bv em- , 

ployees. The installation of self-service equipment has reduced rates to 100 per 
page when self -service reproduction is involved. 

Selective Service System.— The previous charge of $1 per page has been re- 
duced to 250 per page. In addition, Selective Service registrants can now request 
duplicate complete copies at this rate Before, registrants had to go to private 
concerns. „ i 

Department of State.— Xeroxing charge has been decreased from 400 per page 
to 250 per page. , A . 

Department of Transportation, — The copying fee has been cut in half, from 
500 per page to 250 per page. , _ 

United States Information Agency . — Reproduction rates, formerly 400 per 
page, have been reduced to 200 per page, with a 500 minimum. 

Department of Justice— The reproduction rate had formerly been 500 for the 
first page and 250 for each page thereafter. The new rate is a fiat 100 per page. 

Mr. Scaija. I would like to bring to your attention, however, devel- 
opments in the implementation of Conference Recommendation 71-2. 
since my immediate predecessor, Roger Cramton, testified before you 
last year. That recommendation is, of course, the one on which some 
provisions of 1 the bill I will testify about today are modeled. 

There have been two principal developments. The f rst is the recent- 
adoption by the Department of Justice of our recommendations in al- 
most verbatim form, as part of their regulations. Needless to sav, in 
a field such as this, the Department of Justice is a leader among the 
agencies, and we are hopeful that Justice’s implementation of our rec- 
ommendation will cause other agencies to follow along. 

The other development is our success, with the help of this subcom- 
mittee, in getting agencies to comply with the portion of the recom- 
mendation urging the reduction of the fees for copying. Some of the 
fees at one time were really outrageously high. There is an attachment 
to my testimony which will show you the latest breakdown of what 
reductions have been made. 

Let me turn now to the substance of the hills that you have before 
you. My testimony will pertain initially to H.R. 5425. I will make 
reference, to any differing provisions of IT.R. 4060 — or many of the 
differing provisions, at any rate — as I proceed. 

First of all. let me speak shout the requirement of H.R. 5425 that 
would require a publication of tile index which agencies arc now re- 
quired to keep available for public inspection. This index, now required 
by 552(a) (2 ) of the Freedom of Information Act, contains a listing of 
the final opinions in the adjudication of cases, statements of policy, 
interpretations, and staff manuals, and instructions affecting the pub- 
lic, which are available, for public inspection at the agency. Section 
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1 (a) of II.K 5425 would require this index — -which now does not have 
to be distributed, just kept in the agency reading room— would require 
this index to be published or distributed, by sale or otherwise. 

Although this point was not covered by Conference recommendation, 
the thrust of the proposal seems reasonable. Wider distribution of in- 
dexes would undoubtedly assist the members of the public m obtaining 
information. Moreover, there is not a substantial additional burden, 
imposed, or there doesn’t have to be a substantial additional burden 
imposed upon the agency, since it has to keep the index already. All 
that is really new in this proposal is that the agency must publish the 
index and make it available for distribution. 

Nevertheless, with respect to some of the major agencies, the mere 
bulk of listing such materials could be enormous. Once again, remem- 
ber that this index will contain a listing of final opinions m the adjudi- 
cation of all cases, statements of policy, interpretations, staff manuals, 
and instructions affecting the public. That is a large body ot materia . 
Bear in mind, also, that the index in the agency office must be kept 
with respect to those documents dating from July 5, 1967. Now, ob- 
viously, as time goes on, the length of that index, which is already 
considerable, will increase, and I think 10 years from now will be so 
massive as to defeat the purpose of this statutory provision. It will be 
so expensive to obtain it, that many people will be discouraged from 

d °It g wild seem desirable, therefore, to provide in this legislation a 
cutoff date for the period with respect to which the index must be 
published— a cutoff date that is different from the fixed date from 
which the index must be maintained at the agency offices. In other 
words, the published index could perhaps only have to date irom the 
beginning of the last fiscal year or the last calendar year. 

Moreover, it seems to me it might be more desirable simply to require 
tlie agencies to provide a printed index upon request, rather than to 
require publication whether or not a request has been made. And as 1 
read the bill, the index must bo published, the process of printing it 
must be undertaken, even though no request has ever been made. 

Now. I suspect there are some agencies which have never had a re- 
quest to examine their index and it would really seem wasteful to 
require them to print it up if no one is expected to ask for it. It you 
change the provision to require it to be printed and distributed only 
upon request, I am sure the major agencies would have to print it, be- 
cause libraries would ask for it. But those little agencies that may 
never have a request for it would perhaps be spared some trouble and 

^Fmake in my written testimony two other minor points about the 
bill, which in the interest of saving your time, I will skip m this oral 

Pr Another provision of ILK 5425, section 1(b), would amend 552 
(a) (3) to alter the description of what the request for information 
must consist of. The language now requires a request for identifiable 
records ” The revision would change that to a request which reason- 
ably describes” the record. As a matter of sheer linguistics, I am not 
sure there is any difference between the two. I much prefer the lan- 
guage contained in the Conference recommendation on the, subject, 
which sets forth explicitly the criterion that is to be applied, to wit, 
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whether the request enables die agency to find the document. That 
brings out plainly and clearly just what the objective of the require- 
ment is to be. 

Section 1 (c) of II.R. 5425 would implement two key features of the 
Conference recommendation, by requiring that agencies determine 
within 10 working days whether to comply with the request for in- 
formation and by requiring that they resolve appeals from denials of 
requests within 20 working days. There are, however, several pro- 
visions in this aspect of our recommendation that are not carried over 
into II.R. 5425, and I think they ought to be. 

I refer to the provisions that deal with the situations in which the 
10-day deadline may not be feasible. It may be infeasible for a number 
of reasons, including the fact that a substantial search for the records 
is necessary, or that the records are scattered and have to be assembled, 
or that the records have to be examined and evaluated to determine 
whether they are subject to any cf the exemptions under the act. In 
some cases, one cannot be sure that such a process wi l not take ary 
more than 10. days. In those situations, our recommendation would 
allow an additional 10 days, and even longer when special circum- 
stances are present. 

As I read H.R. 5425, however, it deals with the problem of unavoid- 
able delays only in one way: That is, H.R. 5425, unlike our recom- 
mendation, applies the time periods, the time deadlines — 10 days and 
20 days — not to the provision of the information, but to the agency’s 
response as to whether or not ii; will provide the information. In other 
words, so long* as the agency answers within 10 days “yes, we will pro- 
vide the information,” the time deadline would' be met. Under the 
Conference recommendation, however, the agency would have to pro- 
vide the information within 10 clays. 

Now, I prefer our approach because, frankly, I think it is unreal- 
istic to think that you can give an answer to the question whether you 
are willing to provide the information, without having found the doc- 
ument and examined it. The practical effect, I think, of taking the 
approach of H.R. 5425 will be to cause the agencies to deny requests 
as a matter of course whenever they can’t locate or examine the files 
promptly, because that will give them an extra 20 days to find and 
examine them during the appeal period. I am sure that" is not what is - 

intended by i he provision, and it could easily be avoided. 

With respect to these deadline provisions, I much prefer the treat- 
ment given by H.R. 4960. Section 303 of that bill closely follows our 
recommendation, except in a few respects. I do urge those respects to * 

be altered. I won’t go into the details about the w T ay in which section 
303 varies, but I think they are important. Basically, it comes down 
to this : Under the conference recommendation, there is no categorical 
time limit established, whereas, under H.R. 4960, after a period of 
40 days for compliance with or denial of a request, and 30 days for 
final resolution of an appeal, the agency must act. I don’t think this is 
t lie kind of matter where you can be that categorical. There just may 
be some circumstances where you need more time than that. It seems 
to me the matter of providing some exemptions from an absolute dead- 
line can be handled in other ways — by requiring, for instance, that 
the agency give a reason for the extension beyond that period. If you 
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think that is not enough, by requiring that the agency head himself 
personally authorize, additional extension. It seems to me that would 
suffice, rather than wielding an ax that you may regret later. 

The last point I want to emphasize, with respect especially to these 
provisions on time deadlines — and I think I have an obligation to the 
Conference to do this — is that paragraph B of the Conference recom- 
mendation, which includes the provisions I have discussed, was set 
forth by the Conference not as an absolute but as a guideline or a model 
for the procedures that would be appropriate to achieve the more gen- 

* eral principles set forth in part A of our recommendation. It was recog- 
nized when the recommendation was adopted, that agencies might 
need some flexibility in applying these guidelines, and that not every 
departure from the guidelines would be viewed as a failure to comply 

* with our recommendation. I do not know what suggestions, if any, 
the agencies may have for altering the procedural provisions of these 
bills to suit their peculiar needs and experience. But I think it is only 
fair to the agency members who concurred in our recommendation to 
einphasize to you that our recommendation did envison flexibility. 

I would like to speak briefly to the judicial review provisions con- 
tained in sections 1(d) and 1(e) of II. R. 5425. These are very im- 
poitant. The most important item they deal with is the exemption for 
materials classified by reason of military or foreign affairs. Section 
1(d) provides for m camera inspection by the court of records that are 
asserted to he exempt from disclosure. Section 1(e) provides that the 
brovernment must file an answer to a complaint under the act within 20 
days and also provides for recovery of costs and attorneys’ fees from 
the brovernment by a successful plaintiff. 

You should be aware of one thing with respect to the in camera pro- 
visions of this legislation. Right now there is nothing that prevents a 
court from examining any document in camera. As a general matter, 
that is the case. With respect to all except one of the categories of docu- 
ments exempt from disclosure by reason of 552(b) of the act, the bill 
therefore makes no change in existing law. The only reason courts do 
not examine m camera documents as to which executive classification 
has been alleged, the only reason is not that they have no power to do 
so, but simply that the Supreme Court has held the contents of the 
> ? l 0C ; 1 ? 1 ents t0 . irrelevant to the case. The Supreme Court has held 

that the exemption applies categorically whenever the executive has 
classified the documents for security reasons, whatever the contents of 
the documents. 

* . Therefore, although the documents are available to the court, there 

is no relevance to the court’s examination. This is set forth clearly in 
the recent case of Environmental Protection Agency v. Mink, which 
I cite in my written testimony. 

H.R. 5425, in paragraph 2 of section 1(d), would change this by 
providing that the court will make a determination, not merely that 
the executive has classified the document, but also that disclosure 
would be harmful to the national defense or to the foreign policy of 
the United States. I think you should realize that this change is not 
really a change in procedure. It isn’t a change in the manner by which 
the exemption is adjudicated. It is rather a change in the nature of 
the exemption itself. In other words, there is no longer an automatic 

96 - 576—73 19 
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exemption under H.R. 5425 for executive classification. The exemp- 
tion is in effect., changed to apply to executive classification for a good 
reason. 

If you are going to make that kind of a change, I think it is more 
logical to make it not in the procedural section of the Freedom of In- 
formation Act, 552(a), but rather in 552(b), where the executive 
classification exemption is set forth. In other words, 552(b) ( 1) , which 
now reads only as follows : “The section does not apply to matters that 
are (1) specifically required by Executive order to be kept secret in the 
interest of national defense or foreign policy,” should if you wish to 
achieve what H.R. 5425 apparently seeks to achieve, be amended to 
read “specifically required for good reason by Executive order to be 
kept secret in the interest of national defense or foreign policy.” 

Mr. Moorhead. Just let me interrupt there. 

Mr. Sc alia. Please interrupt with questions if you have them. 

Mr. Moorhead. At one point thei*e— 

Mr. So alia. The point I am making now, Mr. Chairman, is that ILK . 
5425 does not just make a change in the procedure by which that ex- 
emption of the Freedom of Information Act, 552(b) (1), is applied. It 
is much more than a change of procedure. It is a change in the sub- 
stance of the exemption. 

Mr. Moorhead. This is intended. 

Mr. Scalia. I am sure it is intended. 

Mr. Moorhead. At some point you said something about the clarity 
of the language. 

Mr. Scalia. That was gratuitous , perhaps ; and perhaps not terribly 
important. But even if you wanted to leave the change where it is 
placed in H.R. 5425, I think it could be done more clearly. It isn't 
crystal clear to me that it is intended to give the Court a new power 
to determine the reasonableness of the executive classification. 

The provision reads as follows : 

Such in-camera investigation by the court shall be of the contents of such 
records in order to determine if such records, or any part thereof, cannot be 
disclosed because such disclosure would be harmful to the national defense or 
foreign policy of the United States. 

I think that that does not express as clearly as it should, to make 
such a substantive change, that you are in effect changing the nature of 
the exemption rather than the manner in which the Court goes about 
adjudicating it. 

Mr. Moorhead. Quite frankly, a number of us w T ere rather shocked 
by the Mink decision. We thought the Court’s interpretation of the 
intent of Congress was not what Congress thought the intent of Con- 
gress was. We are endeavoring to reverse that decision, and we wel- 
come any help you can give us on language or its location. 

Mr. Scalia. I think it would be better located elsewhere. 

There is only one other point concerning the exemption that I feel 
strongly about. I would leave it to the Department of State or Defense 
to speak to what the effect of changing it will be upon foreign af- 
fairs and military interests. The one provision I do feel strongly about 
is that this adjudication by the Court will be de novo which does not 
seem to me to be in accord with the traditional judicial function in 
fields such as this. H.R. 5425 leaves it to the judiciary to make the ini- 
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tial determination, not just to adjudicate the reasonableness of Execu- 
tive’s determination. The bill leaves it to the courts to say as an initial 
matter whether our foreign affairs or military defense posture would 
be harmed by revealing information. 

Even if you want to cut back on Mink , I would not advise you to cut 
back that far. I would not, perhaps, mind leaving it to the courts to re- 
view the Executive determination, with the usual deference that is 
accorded to agency decisions upon judicial review. But that is not 
the effect of this provision because, as you know, the provisions of 552 
~ require de novo judicial determination of the claim of exemption. Now, 

de novo judicial determination is fair enough for the other exemptions 
that are now contained within 552(b). As you read them, you can 
see that they are matters that the Court can figure out as well as any 
agency and, in fact, better — whether something is a trade secret, 
whether disclosure of a personnel or medical file would invade pri- 
vacy, and things of that sort. Those are traditional enough judicial 
determinations. But it is surely not a judicial function to determine 
what will or will not harm our military or foreign affairs. 

If you change the section (b)(1), one exemption, I would at least 
recommend that you change it in such a way that that exemption is 
not reviewed de novo by the Court, but rather by the usual standard 
of “arbitrary or capricious”. 

I might say, by the way, that section 2(a) raises the same type of 
problem. That also creates a new exemption which it seems to me- 

Mr. Moorhead. You arc directing yourself towards section 

Mr. Sc alia. Section 2(a) of II.lt. 5425 establishes a new limitation 
upon the internal personnel exemption. Right now, all the court has to 
determine is whether the document relates solely to the internal per- 
sonnel rules and practices of an agency. That is how T the current 
statute reads. It is easy for a court to determine that de novo. That 
doesn’t trouble me at all- 

But this bill would change the nature of that exemption, so the 
exemption only applies when the document is not just related to in- 
ternal personnel rules and procedures, but only if its disclosure would 
also unduly impede the function of the agency. That is the kind of 
decision I am willing to have the courts review, perhaps; but I am 
not willing to have the courts make that determination as an original 
m atter. They should make that determination in reviewing the agency’s 
finding. 

So what I am saying is that in making the changes in the exemp- 
* tions, it seems to me you have created some new exemptions that — 

whatever their desirability — do not lend themselves to the de novo 
kind of judicial review that now is applicable to the other exemptions. 

Mr. Moorhead. Mr. Copenhaver has some questions. 

Mr. Copexhaver. Mr. Scalia, I don’t see in your statement an ex- 
amination of the provision of H.R. 4960, which contains an in camera 
provision similar to II. R. 5425. Do you have a copy of II.R. 4960? 

Mr. Scalia. Yes. 

Mr. Copenhaver. Let me get your comment on that. If you turn to 
page 2, you would see on line 4: 

The court shall examine in camera such records, including records of classi- 
fication under statute or Executive order, to determine if they are being im- 
properly withheld. 
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Does that language give you the same degree of concern as H.R. 

5425? 

Mr. Scalia. Well, I would say no. 

Mr. Copkniiaver. Because, you can see the reason for that, that was, 
to get around Mink , quite frankly, and to give the court 

Mr. Scalia. I am not sure it clearly gets around Mink, unless you 
puff it up with good legislative history. If you read the language 
without any legislative history, you could say, well, the court merely 
has to look at it in camera to determine whether or not in fact it has 
been classified, not whether it has bean classified correctly. 

Mr. Cofent i aver. It is not just classification; it goes to all exemp- 
tions. It- could go to the No. 5 exemption, for example. You recall the 
Mink decision went to No. 5 exemption, also. 

Mr. Scalia. But this provision is not needed for the other exernp- * 

tions, because the courts have j>owe:r to examine in camera. The only 
reason you need a new provision is because they won’t examine in 
camera as to exemption 1, for the reason that the only tiling relevant 
is whether it has been classified. 

Mr. Copeni i aver. Not quite exacu. Because I think the Mink case 
held that with regard to exemption 5, a court very frequently could 
decide it should not for one reason or another go behind the Govern- 
ment’s evidence on exemption 5 matters. You see here we say, “The 
court shall.” 

Mr. Scalia. That is something I didn’t get into in my testimony 
because I didn’t really believe you intended it. Bight now, even when 
the courts may examine documents i:i camera, nobody asserts that they 
must. And if that is the intent of this provision, then I do have a prob- 
lem with it. It seems to me that whatever the desirability of sending 
classified material to the courts whenever somebody who is just curious 
to get information wants it (which :.s all the Freedom of Information 
Act requires; curiosity is enough) — whatever the desirability of doing 
that when a court thinks it should be done, it seems to me clearly un- 
desirable to compel classified information to be sent to the court when 
the court itself says, “I don’t have to look at it. There is no reason. It 
has been adequately demonstrated that there is no need for it.” 

Mr. Oop ’on i r aver. Right. Let me explain the rationale behind the 
drafting of it in that regard. 

One rationale was that there is perhaps too great a tendency for the 
agencies to interpret the FOI Act in a conservative fashion, as well 
as interpreting the Executive order on classification in a conservative 
fashion, thereby withholding too much information from the public or » 

classifying too much information. Thus, we have the desi re to provide 
for an independent review. 

In addition, because of the language of the Mink decision, and be- 
cause in some oases courts seem to have some affinity tor accepting 
Government statements as being true, we had a desire that the burden 
be cast upon the Government and the courts to be critical of that which 
an agency says. 

Finally, in H.R. 4960, we went to the commission concept as a form 
of master. If the court felt it lacked the expertise or didn’t have the 
time, it could refer such a matter to the commission for a review or 
recommendation as to whether a document is classified, or otherwise 
being improperly withheld. 
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™ J 5 r ‘ ^ ( j ALIA ' 1 su PPose, then, where we differ is in our feel for how 
i wfn 1 ^ 0 01 unre ^onable tho courts are being with respect to exam- 
,f ? m camera. I think they are generally sympathetic towards the 
^ iTf dom °i -fufo^uation Act. I think they are generally on the side 
of the angels m this matter. I do agree, however, with the language of 
the Supreme Court m the Mink case, which says in part : 

In some situations in camera inspection will be necessary and an- 

H* r fte < ” Urt 1, : rc fe rrin « *■> the classified area 

unclassified areas as well— ‘but it need not be automatic. An agency 

should be given the opportunity by means of detailed affidavits or oral 
testimony to establish to the satisfaction of the District Court that the 
documents sought fall clearly beyond the range of material that would 
be available to a private party in litigation with the agency. The 
° f COUrSe i’. 0n the a « en °y- * * * But the agency may demon? 
nurefv ? "cumstances, that particular documents are 

purely advisory and contain no separable, factual information.” 

• *kus, it certainly is the view of the Supreme Court that in camera 
inspection is not always necessary. I think the Supreme Court is pretty 

iSS33£S3S£? sort ’ a,ld 1 am MiMd - 2 

Mr- Cofeniiavek. After the Mink decision, many of us no longer 

Sion“nS FOI Act™™ rt ’ S liberality With rcg,rd ,dminis - 
Mr. ScAijA. That may bo. But I didn’t feel from my reading of the 
+T th ^ fc , th ®. Court came to its conclusion. Happily, I think it was 
a matter of judicial restraint. Although not liking the decision thev 
arrived at, they nevertheless felt that was the way the law read. That 

it veryclear the Wlth Mr ' Jllstlce Stowarfc ’ s concurrence. lie makes 

back"' CopENHAVER - ° ne more question on this line and I will yield 

In lieu of language as is contained in H.R. 5425, which mav create 
a new level of what should or what should not be classified, I wonder 
°/ the language which is used there, “harmful to the 
national defense or foreign policy,” I wonder if you said, “The Court 
shall review such classified documents in camera to determine whether 

they are classified properly in accordance with the Executive Order 
or law. 

Mr. Soalia If you want to go that way, I would prefer saying “to 

“ “* T “ d - 

Mr. COPENHAVER. But some of us no longer have any faith in the 
executive branch s ability to be nonarbitrary and noncapricious. If 
that is the case, hypothetically, if you were in our position, how would 
' 5r °vr < ?°Q t Jetter ‘ ^ y°u have lost faith, how would you proceed ? 

i lr. bcALiA. I am not sure that there are answers to all problems, 
among them the problem of complete distrust of one branch of Gov- 

sayr ” thot Bit " olion th,,ro is 

I also want to point out that judicial intervention in this area is not 
going to be easy. I think even if you put in this language, theoreticaUy 
requiring the courts to make military and foreign affairs judgment 1 
you may in fact achieve no more than a token effort toward that goal! 
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I wouldn't want to make such judgments as an individual judge- to 
say as an original matter whether particular information would en- 
danger the national defense. To begin with. T would have to pore 
through all of the documents and even after I have done so, .1 wouldn t 
know whether they endanger nations 1 defense without learning a Jot ot 
other information. I presume I would have to call wit nesses and wliat- 
not. The Pentagon papers trial demonstrates rather vividly the 
extreme difficulty of determining whether particular information 
harms the national defense. It is not an easy job for any judge. 

Mr Coiucniiavkr. I do see you have been fairly critical of the com- 
mission concept of H.R. 4960, but you see, the reason we dratted 
the commission concept in there was to provide an expert source, a 
master concept, for a court to turn to. the commission would gradu- 
ally build ui) an expertise in this area and who could devote use 11 
exclusively to making decisions of that nature, keeping in mind tin 

court, would still have ultimate authority. . , 

Mr. Scauia. Except, as I recall, the determination ot that commis- 
sion is only prima facie evidence. . . . 

Mr. Coi’KX 1 1 avkr. Purposely so, because, following your logic, it, is 
not fair for us to tie the hands of the court. In our viewpoint there arc 
many who want to give the commission the authority to order, with 
the right of appeal, you see, to a court. And the drafters ot -H . .. 

4960 thought they should take a more gradual approach. Von could 
bypass the commission first off if yon wanted to and go directly to 
court. Also, you could go directly to a court and it, could use the com- 
mission as a master to get an advisory opinion to help t out. 

Mr. Sc \i,ia. It would he an awfully long process if you went before 
the commission first and then de novo before the court. 

Mr. Corr.xuAVKii. The commission must answer m 3') days, it you 
recall, and the court may take months and months and months. 

Mr. Scalia. I also raise briefly in my prepared statement some con- 
stitutional difficulty which I have with the commission. ..... , 

In general. I ani skeptical about both the desirability— and I think 
even more skeptical about, the effectiveness — of any substantial at- 
tempt to achieve judicial intervention in this field. Even if you wanted 
to force the courts to make such initial determinations. I really don t 
see how you can do it. aside from the question of whether it is desir- , 

able or not. . . £ . 

Let me comment 'briefly on (lie provision for the recovery ot costs 
and fens. It strikes me as odd — I suppose that is the word. 1 here are, 
of course, a number of suits that are permitted against the United 
States. A suit for denial of information which one would like to 
know as a matter of curiosity (which is all that is required to demand 
information under the Freedom of Information Act) is surely not 
the most appealing case for allowing the plaintiff his costs. 

It seems to me there ought to be some special reason to provide 
the cost of suit in this case and not- in the others. 1 can think ot many 
more appealing cases— to wit. cases in which an agency has arbitrar- 
ily, unfairly, unjustly, acted against a particular individual, and he 
is" -suing the "Government to get that coercive, unjust action undone. 

There he must bear his own expenses. But here, the person who is 
merely curious arid denied information is allowed costs of suit. It is 
highly at odds with the ordinary wry of proceeding. 
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There may be other reasons for it than fairness. You may simply 
want to encourage suits — and I think you will encourage them provid- 
ing a bounty. But, again, I don’t have enough data on how often in- 
formation is arbitrarily denied and how rarely suit is brought to know 
whether it is necessary to provide such a bounty. In any case, without 
some further justification, the provision strikes me as undesirable, 

I would now like to talk about the limitation on the exemptions 
from the Freedom of Information Act which are contained in ILK. 

5425, in section 2 of that bill, 

* There is presently in the Freedom of Information Act a categorical 
exemption of investigatory files compiled for law enforcement pur- 
poses. This particular exemption is restricted by I LB. 5425 in several 
respects. First of all, it would not extend to investigatory files com- 

* piled for all law enforcement purposes, but only to investigatory rec- 
ords compiled for any “specific” law enforcement purpose. Moreover, 
it would not extend to scientific tests, reports or data, and to inspection 
reports which relate to health, safety, or environmental protection. 

I frankly do not see the reason behind these limitations. Presumably, 
the reason for the investigatory files exemption is to protect innocent 
individuals against substantial harm that can be caused by having 
erroneous reports circulated. It doesn’t seem to ine the report is likely 
to be any less erroneous if it has been compiled for specific la w enforce- 
ment purposes rather than general, if indeed there is any difference. 

Nor is it any more likely to be accurate merely because it. bears the 
impressive name of a scientific test or scientific report, or an inspection 
report. The possibility of error exists just the same. 

Another limitation of the investigatory records exemption imposed 
by the present bill is the elimination of protection for those investi- 
gatory records which serve as — and I ain quoting — “which serve as a 
basis for” policy statements or rules. 

I presume that the rationale behind this is that there is a greater 
public need to know when the information pertains to agency action 
that applies to the public generally. 

First of all, I would contest that hypothesis. It seems to me the need 
to know is greater when there has been no agency action. It is usually 
in those cases that the public interest groups want to get data. They 
say the agency should have acted ; it has done nothing ; why hasn’t it ? 

We want to see the investigative reports. Moreover, when the agency 
has acted by way of rule, there has been at least some information con- 
veyed to the public in the course of the rulemaking. So it seems to me 
« this focuses on precisely the areas in which the public’s need to know 

is, if anything, lesser rather than greater. 

But more important than that conceptual consideration is the fact 
that I do not see how the test that is set forth in this limitation of the 
exemption could be workable. IIow do you determine whether par- 
ticular investigatory records have been the basis for a policy state- 
ment. Or the basis for rulemaking? Assume, for example, an officer 
of the Justice Department makes a policy statement concerning en- 
forcement of the narcotics laws. It is presumably based on an accumu- 
lation of evidence and experience over many years. Would the bill 
open to public disclosure all investigatory materials involving drug- 
related crimes? It is, I think, simply unrealistic to regard policy state- 
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inents or even rules as being based on a narrow and definable category 
of agency records. J 

Finally, afcer all of these limitations to the investigatory recojd 
exemption— and there is little enough left after them— there 'is a fur- 
ther limitation imposed by this bill which cuts the exemption down to 
practically nothing. That is, in addition to being part of an investimi- 
ory record, it must be established that the disclosure of the document 
is not m the public interest. 

This provision, first of all, would be an inexhaustible: source of liti- 
gation. It gives no hint as to what the public interest means in this 
context, indeed, I am at a loss to figure out what the public interest 
could mean m this context, other than an abandonment of the basic 
philosophy behind the investigatory records exemption — 

philosophy, to wit, that tlie public interest- — in this case the * 

public interest m obtaining information— must sometimes yield to pri- 
vate rights— m this case, the right to a fair adjudication before Gov- 
crnment-inflicted sanctions are imposed. I realize, of course, that the 
public, interest broadly viewed may be deemed to include within itself 
the ultimately public value of protecting private rights. But the phrase 
makes no sense if it is given that interpretation in the present bill. The 
phrase m the present bill seems clearly intended to mean that no in- 
vestigatory files exemption exists when there is any public interest in 
disclosure of the information. If this does not completely devour the 
investigatory records exception, it certainlv does not leave much on the 
plate. 

. I think it would be a great mistake to emasculate the present exemp- 
tion for investigatory records to the extent that this bill does. In most 
regulatory statutes, Congress has provided specific procedures which 
must be followed in order to establish a law violation with fairness and 
accuracy. Guilt is not established by tlie mere presence of informa- 
tion-even a scientific test or inspection report — within the agency files. 

Yet in many cases the mere public disclosure of an erroneous report 
showing violation of Federal law can cause as much damage to the 
person or industry involved as subsequent agency adjudication of the 
violation. One thinks, for example, of an inspection report, a report 
untested, perhaps unexamined by superiors within the agency, that 
erroneously shows a particular food product to be contaminated. It is 
absurd, it seems to me, to invest agency adjudication of law violation 
with extensive procedural safeguards while permitting, and indeed re- 
quiring, as this bill will do, that agencies cause damage just as severe 
through indiscriminate and unrestricted release of investigative ma - * 

terial not established as correct, and perhaps even known to be 
incorrect. 

How, by the way, does one obtain correction of an incorrect Gov- 
ernment report — and that is how it will be referred to in the press — 

“Government report says thus-and-so .” How does one obtain correc- 
tion of that? There is no way of forcing an agency to an adjudication 
of innocence. That fact raises an interesting possibility which I urge, 
you to consider. In many cases, the opening of investigative files may 
render the procedural protection, attached to adjudication entirely 
academic. Since publicity is, in and of itself, such a potent sanction, 
why should an agency regularly proceed through lengthy and cautious 
hearings to adjudicate guilt? The manpower it devotes to one prosecu- 
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tion might be more efficiently spent on five investigations, leaving it to 
publicity to impose the desired sanction. Five punishments for the 
price of one, even though guilt has not fairly been determined. It is in 
my view not desirable to establish a law enforcement system in which 
Government action of this character is facilitated and even encouraged. 

If I may add that I feel so strongly on this point, and I think the 
Conference does, because we have recently been focusing on precisely 
this problem in another context, that is, the agency's own use of ad- 
verse publicity where the agency does not just open its records but 

* actually goes out and presents to the press, presents to the public, in- 
formation about facts that have not yet been adjudicated. It can cause 
enormous harm. We are looking for ways to make that process fair 
and to cause the agencies to be cautious and circumspect. All of those 

* efforts will be entirely wasted if this provision is adopted because they 
really will be straining out a gnat when the camel has already been 
swallowed. 

I would now like to turn to the provision of information to Congress. 
There is only one thing I want to say about that, because we discussed 
that subject thoroughly in earlier testimony. I think everyone agrees 
that the provision of information to Congress is an entirely different 
animal from the provision of the information to the public. The pow- 
ers, the needs involved, are entirely different. It does not seem to me 
that the Freedom of Information Act is the place to treat that issue. 
I would rather see it addressed in a different portion of the Adminis- 
trative Procedure Act. I don’t think it should be included in this bill. 

I think the annual reports provision contained in ILR. 5425 is a 
good idea, although the fourth item that is required, to wit, the num- 
ber of days taken to make any agency determination, is too onerous. 
I think that one ought to be cut and perhaps instead allow a sample 
to be studied. 

I turn now briefly to ILR. 4960. The provisions of that bill are gen- 
erally similar to those of ILR. 5425, and I won’t repeat my comments 
on the points that are in common. The only novel feature of H.R. 4960 
is the establishment of a Freedom of Information Commission, whose 
members would be appointed by the President, Speaker of the House, 
and President pro tempore of the Senate. 

The Commission would have broad authority to investigate allega- 
tions that Federal agencies are improperly withholding information. 
My main problem with the provisions is that I don’t understand quite 
clearly the function to be served by such investigations. Is the Com- 

* mission supposed to be performing some general oversight function 
on behalf of the Congress? Or is it intended to umpire disputes be- 
tween the Congress and the agencies ? Or is it intended as an adminis- 
trative remedy for private citizens whose request for information has 
been denied ? 

If it is intended as the last of these, is there any requirement that 
private citizens use it ? I gather from earlier discussion there, this is 
not meant to be. But if there isn’t any requirement that a citizen go 
there, why should he? I don’t think he would do so just to get a prima 
facie determination on anything. 

On the other hand, if the powers of this Commission are more than 
investigatory and advisory, how can such a Commission, some of whose 
members are appointed by leaders of Congress, be reconciled with 
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article II, section 2. of the Constitution, authorizing Congress to vest 
appointment of inferior Federal officers in the President alone, in the 
courts of law, or in the heads of departments? There is no constitu- 
tional power for Congress itself tc appoint inferior Federal officers. 

Biit my major problem with this provision for the Commission is I 
don’t understand the function that is intended to be served. It clearly 
introduces another layer into a system that is already complex and 
multitiered. You have an agency determination, an agency appeal, and 
a court of appeal, perhaps at three different levels. To insert another 
layer, and without clear reason, does not seem to be reasonable. 

Most of my comments concerning this proposed legislation — because 
they have been suggestions for improvements — have been critical of 
t he existing provisions in these: bills. I do not want to end on a carping 
note because, as I hope the subcommittee is aware, the Conference ap- 
plauds and supports efforts to make the Freedom of Information Act 
more effective. It is a cause in which, as many of the provisions in these 
bills borrowed from our recommendation indicate, we have taken an 
active role. It is a cause in which wc very much believe. 

Thank you. 

Mr. Moorfi sad. Thank you, Mr. Bcalia. 

I am intrigued with your thought about television coverage of 
agency proceedings. You are thinking of cable television; would there 
be enough channels available so even though the audience would be 
relatively small, there would be sufficient interest to justify it? 

Mr. So alia, That is the major advantage of cable, of course. You 
can appeal to smaller groups,. The principal criticism of television 
generally is that it goes for the mass audience. It has to as a commer- 
cial matter, li on can't deal with smaller groups. I believe a network 
show needs something like 8 million viewers to be a success financially, 
which is an awfully large number of people. This may be changed bv 
the new lower-cost medium, and perhaps more important, by the abil- 
ity to charge which cable provides. If you can charge only 1 million 
people a dime for a program, you have a lot of money— so that it 
becomes economically feasible to produce programs of much more 
limited interest. 

Another factor, too, is the new technology for transmitting and 
recording proceedings. These new cameras I think some of you have 
already seen. If the show is to be transmitted on cable, it doesn’t need 
the heavy equipment. You can use a backpack camera and a relatively 
i nexperienced cameraman to shoot i t. 

So the Conference felt that the televising of hearings was perhaps 
the wave of the future. Our recommendation, I think, has already been 
successful in eliminating an initial antagonism on the part of the 
agencies. As you may know, the ABA canons relating to judicial pro- 
ceedings would forbid televising, and most lawyers carry over this 
prejudice into the agency held. I think the fact that a responsible 
aggregation of lawyers, such as the Conference, has come out four- 
square and said. “Let’s televise agency proceedings of general interest.” 
will have an effect on that frame of mind. It already has. 

Mr. MooniruAD. Let me also ask you again, on page 2, recommenda- 
tion 7 2-8. Is that the kind of recommendation that would apply in the 
case of Ernest Fitzgerald ? Was that one of the cases you were think- 
ing about ? Do yon know who I am referring to ? 
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Mr. Scalia. Yes. I don’t recall the facts of the case clearly enough. 
It would normally apply in any case involving a Federal employee. 
Not with . respect to Foreign Service officers, however, because they are 
not under the Civil Service provisions. . _ 

Mr. Moorhead. He requested an open hearing before the Civil Serv- 
ice Commission and was denied by the Commission and took an ap- 
peal. The court sustained his right to have at his request, an open 
hearing. That would be in accordance with 72-8. 

Mr. Scalia. I believe it would. As I indicate, that particular recom- 
mendation lias already been implemented by the Civil Service Com- 
mission, so in the future there will be a right to open hearing if the 
employee himself wants it, 

Mr. Moorhead. Now, let’s get back to the Freedom of Information 
Commission, which is not in the bill I introduced, but is in the bill Mr. 
Horton and others have introduced. It does seem to me that the Com- 
mission could perform certain functions very clearly, not that some of 
them I suggest are in the bill, but if we provided a rigid 10-day or 20- 
day limit in the legislation, we might provide an escape valve if you 
went to the Commission. 

Mr. Scalia. That might be done. 

Mr. Moorhead. The Commission might give the flexibility that you 
are concerned about, or help meet your concern about the inflexibility 
of legislating the deadlines for responses. 

Second, you are also concerned about the courts being swamped by 
the requirement to review documents de novo. An FOI commission, 
having the flexibility of manpower that would exist to a greater de- 
gree, they could have experts perform, as Mr. Copenhaver stated, the 
“master function,” so that if ultimately the case did come up on appeal 
to the court, an independent body would have given its opinion and 
the courts could review that. We could possibly even modify de novo, 
if we had a Commission finding on which the court could depend, 
using whatever method it wanted to use to check on it. 

Mr. Scalia. If .you did that, then I presume you would say de novo 
review would bo eliminated, but instead of applying an arbitrary and 
capricious test, to the agency, the court would apply a substantial evi- 
dence or arbitrary and capricious test to the Commission’s determina- 
tion ? 

Mr. Moorhead, What ? 

Mr. Scalia. I think there is a real problem if you try to establish the 
Commission to make in e fleet a judicial determination. I think there 
may be a constitutional problem in setting up the Commission this 
way. If you wanted to make a judicial determination, I w T ould think 
the thing to do — I hate to make the suggestion, because I am afraid 
It will seem like a good idea, and it doesn’t seem to me a good idea. 
One way to go is to establish a special court. As you know, there have 
been several proposals recently for various kinds of special courts, 
environmental courts, and so ‘forth. This field might be considered 
broad enough to have a special court just to rule on these matters. That 
would make more sense to me than this Commission. 

Mr, Moorhead. Well, I start with two presumptions. One, there has 
been just one heck of a lot of arbitrary and capricious classification. 
Our long hearing record and the forthcoming report by this commit- 
tee, I think, establishes that. 
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Second, the Congress has been more interested in opening up rec- 
ords and Government information to the public than the Executive, 
and after the Mink decision, I would say also to a degree, than the 
courts. 

So that I would like a decisionmaking body that is more responsive 
to this attitude. It is not a question of power, but is more of an attitude. 

This country works better with more openness, rather than less. 

Mr. Sc ALTA. Of course, especially in this area of classification, the 
courts haven’t been given a fair trial yet, because of the way the act 
now reads. It seems to me this is a sensitive area and it is filled, even the 
proponents of this Commission would acknowledge, with many com- 
plexities and problems. It would seem to me advisable, if you want to 
make a change, at least to go slowly, and at first give tne courts a 
chance to do ifc right. Up to now they haven’t had a chance, because the 
exemption as now written excludes them entirely. I think it is difficult 
to say they wouldn’t do a good job, unless and until they have had an 

opportunity to do so. . . 

Mr*. Moorhead. We only had 0113 Supreme Court decision which, as 
you well know under our system, will affect all of the lower courts. 

That one decision is not toward greater openness, but more reliance 
on an already stifling policy of secrecy by the executive branch. 

Mr. Soalta. My impression was that even before the decision the 
lower Federal courts were behaving in that fashion, on the assumption 
that was indeed what their function was — not to make any review of 
this matter if there had been classification. I may be wrong about 
that, but I don’t think I am. 

Mi*. Moorhead. The Supreme Court had to reverse the lower court 
to achieve the less open situation. 

Mr. McCloskey? f 

Mr. McClcskey. Mr. Scalia, the example that you have drawn on, 
the broadening of investigatory records of exemption, the narrowing 
of it in this proposed legislation, went to disposing of a drug investiga- 
tion before the courts. What would you think if wo changed that 
exemption to read something like this — this is subdivision b(7) : “In- 
vestigatory records compiled for any specific law enforc ement purpose, 
the disclosure of which would represent unreasonable intrusion on the 
privacy of individuals.” 

Would that be inadequate protection if we drew the exemption in 
that manner? 

Mr. Soalta. Well, there is a privacy exemption already. Privacy 
has more connotation to me of medical records, psychiatric records, 
and things of that sort, rather than the kind of damage you are con- 
cerned about here, to wit, imputation of the commission of a crime. 

That is not normally what privacy connotes. . 

Mr. McCLOSKEr/Let me read the exemption from H.K. 4960. 

Investigatory records compiled i!or law enforcement purposes, but only to the 
extent production of such records would constitute a genuine risk to enforce- 
ment proceedings, a clearly unwarranted invasion of personal privacy or a 
threat to life. 

Would those bo adequate protections for the individual ? 

Mr. Scalia. “Threat to life,” alone is certainly not enough. Nor is 
the privacy exemption, as I just indicated. A genuine risk to enforce- 
ment proceedings only looks at one side of the coin. That is one effect 
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that I suppose disclosure of the records can have : It can harm the 
agency’s later attempt to enforce. That wasn’t what I was mainly con- 
cerned with. I was concerned with the innocence of individuals who 
may be unjustly accused of crimes. 

Mr. McCloskey. But you use that in the existing law. Exemption 
No. 6 covers personnel and medical files and similar files which would 
constitute a clearly unwarranted invasion of privacy. 

All we are doing is changing the investigatory records to the same 
example. 

Mr. Scalia. That is right. But the reason there was a separate in- 
vestigatory exemption written in was the fact it was felt that there is 
a totally separate value, aside from the value of privacy, that is, the 
^ right of the individual not to have governmental action cause him to 

be injured in his person, his propei'ty and his reputation on the basis 
of unjust allegations. You must remember that in this file there would 
be all sorts of material that had not been evaluated by anybody. Be- 
hind this exemption it is the same principle, Congressman, that urges 
the keeping of grand jury testimony secret: We don’t want to harm 
innocent individuals. 

Mr. McCloskey. That method worked fine until grand juries began 
to be abused by a law enforcement agency that used them for their 
purposes. 

Mr. Scalia. I am not urging that this provision be abused. 

Mr. McCloskey. When this Congress enacted the Freedom of In- 
formation Act, it was almost in a benevolent atmosphere compared to 
the arrogance of this executive branch and what it claims it has as a 
right. You don’t subscribe to Attorney General Kleindienst’s view, I 
take it, probative of all 2.5 million of the Federal employees on any 
subject? 

Mr. Scalia. I have taken no position on the matter and hope not to. 

Mr. McCloskey. Pardon? 

Mr. Scalia. I have taken no position on the matter and hope not to. 

I have never subscribed to it. I can answer your question, “No, I 
haven’t subscribed to it.” 

Mr. McCloskey. I think that the unjust recommendations, or as to* 
that particular section, I tend to agree, and I have written that down 
* as you suggested. 

Let me go to exemption No. 5. I want to thank you for the copy of 
the letter you sent to Chairman Moorhead on this subject of confi- 
dentiality of advice. The difficulty I have with your testimony, Mr. 

Scalia, is that when you make a point, you take an outrageous example 
we would agree with you on, as improper abuse of privilege. But gen- 
erally, these statements are somewhat limited example in general scope. 

Let me go to this exemption 5, interagency or intra-agency memo- 
randa or letters which would not be available by law to a party other 
than in litigation with the agency. Former Assistant Attorney General 
Rehnquist said that, in effect, meant any interagency or intra-agency 
memorandum. In fact, he applied the present doctrine of executive 
privilege to these memoranda. 

It seems to me what you were trying to protect — what you spelled 
out m your letter — was confidentiality of advice. Suppose we protect- 
that confidentiality of advice point with language such as this: That 
there would be exempted from the act, interagency or intra-agenejr 
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memoranda or letters, that recommendations contained in them would 
be inhibited i:i their candor and accuracy if the party making this 
knew they were to be made public. 

Would* that protect against all possible concerns that you have t 
While you are thinking over that question, this was the point I brought 
up in your earlier testimony : That perhaps we ought not to have peo- 
ple in government making recommendations that they would not 
want to make public if known. 

Mr. Sc alia. Well, you are getting right to the subject or the letter 
that you referred to. I tried to point out in the letter that it seems to 
me they are now using confidentiality just to the point 

Mr. McCloskey. But you cited as examples in your letter, man’s 
hope for promotion, hope for favor, hope for obtaining a civilian job. f 

Maybe those arc not proper elements to permit to be claimed by a mem- 
ber or person who chooses to serve the public. 

Mr. Scalia. Well, there are values on the other side, as 1 have indi- 
cated. My only point is that there, is a definite value, I think a sub- 
stantial value, in encouraging forthright advice. It isn’t always a 
shameful reason that will induce a person not to make a statement 
which he knows will become public. 

For example, the suggestion that is off the top of his head. It seems 
to me you want an advisor to open up and brainstorm. If you are 
speaking, however, on the record, you speak with much more delibera- 
tion. I don’t think that is the kind of att itude you want to- encourage in 
the advice. 

Mr. MoOi x).3K.ey. I grant you that all of us use swear words, we use 
indecent language sometimes to each other that we wouldn't want to 
appear in the record. But we are talking about the functioning govern- 
ment here, recommendations made in due course by an employee of 
government or an associate to another that should be candid and forth- 
right. I can think of one single example and that is where advice is 
given as to the competence or integrity or personality or abilities of 
another individual, where all of us would insist that there be confiden- 
tiality if you are going to get candid advice or comment. But what 
other examples can you think of in the operations of the U.S. Gover n- 
ment, where, in order to get candid and forthright, and accurate 
advice, the donor of such advice would not want it made public, in 
order that he be uninhibited and candid and completely express his 
opinion ? 

Mr. Scalia. I will give you an example, and freely, because it per- 
tains to an area I know nothing about, and have no intentions of know- 
ing anything about. 

Mr. McCloskey. You are not an expert on that subject. 

Mr. ScALrA. Not at all. And it is an example I think shows dual 
value of this confidentiality, a value to the giver of the advice and 
value to the institution. Let’s say the Secretary of State or one of his 
immediate assistants has a half-baked notion to the effect, “Why in 
the world should wc continue the support of NATO ?” 

Mr. McCloskey. Wait a minute. That would come under* exemption 
1, affecting national defense or foreign policy. That is a different 
exemption. 

I go back to this SST question, which is the great example where 
the Government withheld from Congress the Garwin-reported advice. 
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Can you make a case that Garwin would not have given an honest, 
candid, scientific opinion, if he had known it might become known to 
somebody outside of the executive branch in the SST ? 

Mr, Scalia, I would probably not select that as an example. 

Mr. McCloskey. Let’s get out, of the national security and out of the 
State Department category. Let’s say the FCC or SEC. Give me an 
example in a nondefense, nonf oreign policy area where, in your judg- 
ment, candid advice might be inhibited because of the donor’s con- 
cern that it might later be made public, 

- Mr. S cali a. All right. In the communications field, there have been 
proposals which some would consider half-baked and others would just 
consider enlightened and avant-garde, that the radio spectrum be 
sold in a free marketplace, just like other properties. 

s I think if it became public knowledge that a high-level official in 

the FCC was advising the chairman, or even raised the subject, “Why 
don’t we think about washing out all of the licenses after the next 3 
years and putting the whole thing up for sale,” it would have an 
enormous impact upon the solvency of that industry. 

Mr. McCloskey, Might that not possibly be good for the industry 
to have a full understanding of this advice going back and forth be- 
tween individuals and the regulatory authority ? 

Mr. Scalta. I can’t conceive that the stockholders in the industry 
would consider it was good for the industry, or for its effect on the 
price of their stock, to have public knowledge of just a brainstorming 
idea like that. 

Mr. McCloskey. What kind of value does the Government have in 
keeping the value of stock up ? I saw such a recommendation by some- 
body higher in the ITT case, to the Justice Department, that if they 
forced ITT to divest itself of Hartford, the stock would go down $2 
billion, and that advice, of course, was secret. 

But where is the public interest in preserving stock values within a 
given company or given industry, for example? 

Mr. Scalta. It isn’t preserving stock values but preserving the in- 
dustry as a healthy industry. Unfortunately, that happens to be tied 
considerably into the stock. I think it is irresponsible of the Govern- 
ment to do something unnecessarily that impairs the economic sol- 

. vency of any company. 

Mr. McCloskey. Is it irresponsible for the adviser to the head of 
FCC to give him his opinion as to what he thinks a given action 
should be? 

- Mr. Scalta. Absolutely not. 

Mr. McCloskey. Would he be inhibited if he knew it was public? 

Mr, Scalia. I think he would in a case such as that. He just wants to 
chat about it, just wants to brainstorm. 

Mr. McCloskey. The other alternative, of course, is the public 
speculates on what is going on in the minds of these augmented gov- 
ernmental personnel. They may be just as wrong in their speculation as 
the advice that may be given. I am really wondering if you can make 
a case for the concept that advice given in the domestic area between 
high officials, which may or may not be accepted, and may or may not 
have an effect on the public, is really not in the public interest. 

Mr. Scalia, May I- 
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Mr. McCloskey. I can assure you, any advice I might give to Jerry 
Ford isn't going to alert the entire liepublican Party that that advice 
can be followed. 

Mr. Sca)uia. I can’t really believe that you are asserting that a man 
speaks on the record with the same freeness that he speaks in private. 

You are saying he should. 

Mr. McCkosKEY. I am suggesting the possibility that any person 
that serves the public ought to be willing to say on. the record what 
his views are and the nature of his advice is. As I understand your 
position, you are saying that in Government we ought to have the r ight 
to keep our advice private because it might not stand the light of day, 
or we might not give honest advice if we knew it was going to be 
made public. 

Mr. Scalia. It isn’t a matter of giving honest advice; it is a matter 
of not being as willing to be as innovative or forthright as we might 
otherwise be. I am not saying it isn’t desirable only for Government ; 

I am saying there is no reason to apply different rules to Government 
than the rules that apply throughout the rest of our li ves. 

Mr. Me Cl os key. That is exactly my point. Isn’t there a trusteesliip 
on the part of Government that is higher than the obligation, say, of a 
corporation to the public ? 

Mr. Sc alia. I think if you are going to draw a distinction, that is 
the basis on w r hich you have to do it. It is not I who wants to treat 
Government differently ; it is rather someone wlio says there should 
be no confidentiality. The common run of mankind has it, I think. 

Mr. McCloskey. Mr. Scalia, I value very much your wisdom, ex- 
perience, and sincerity. I think we have a fairly sharp focus of this 
issue, and I wonder if you might not write a second letter giving me 
some examples, after you have thought of them, of proper govern- 
mental advice that might not be given if the party giving them knew 
that they were going to be ultimately learned by the public. 

I concede the need for confidential advice in foreign policy, intelli- 
gence gathering and military affairs. I concede confidentiality in the 
matter of personnel advice on the evaluation of individuals. I think 
these hearings have progressed, all of us agree, in those areas. But I 
am puzzled a little because the examples you have cited in support of 
that opinion are all examples of personal favor or business advance* 
ment or pleasing t your superior, which I arn not so certain we ought 
to recognize as the proper basis for secrecy in Government. 

That request, I think, is clear, isn’t it? 

Mr. Scalia. That is such a reasonable request, I don’t see how I 
could refuse iu. 

Mr. McCloskey. I was impressed by your letter and I don’t want to 
take any more time on this question, but this exemption 5, interagency 
memorandum, as the Attorney General at least would interpret them, 
would extend to everything. I think we all appreciate the purpose and 
advice to the court, administrative assistants’ advice to congressmen 
and White House advice to the President,, and all of those are in areas 
we w T ant to project in a reasonable way. 

But when w T e go to all interagency memorandums and all advice that 
may be given, which is what we have now and as this law is inter- 
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preted, I would like to look into a little further, and appreciate your 
helping us with this. 

Mr. Moorhead. I hate to belabor this point, but let’s try something 
out following along Mr. McCloskey’s argument. 

It is my understanding, if the special assistant to the president of 
United States Steel gives his president advice, and then there is a law- 
suit, that there is no exemption that protects the special assistant to 
the president from being cross-examined in court on the advice he gave 
the president. Isn’t that correct, sir ? 

v Mr. Scalia. I think if that advice is germane to the lawsuit; yes, 

that is right. But I wasn’t arguing that there has to be a constitutional 
privilege or constitutional right to keep advice secret under all cir- 
cumstances. I was just speaking to the general desirability of confiden- 
tiality. I think it is generally thought that the inner discussions of the 
board of directors of a corporation, or the advice given to the chief 
executive officer by his immediate subordinates, should not be made 
public. I think that is common practice and a sound common practice. 

Mr. Moorhead. But if it were germane to a lawsuit or if germane 
to a congressional investigation, there is no privilege. Am I not 
correct ? 

Mr. Scalia. That is correct. 

Mr. Moorhead. If that is correct for private business, is there any 
reason that Government should make a difference ? I mean, the assist- 
ant to the president of U.S. Steel is going to feel the same kind of con- 
straint, is he not, as the Special Assistant to the Secretary of HUD ? 

Mr. Scalia. Yes. I wasn’t just talking, however, about specific ad- 
vice that is germane to a particular lawsuit, or evidence of a particu- 
lar wrongdoing. I was really addressing my comments to a general 
requirement, that whether this advice is germane to any particular 
litigation or controversy or not, you generally would be speaking on 
the record. That goes a good bit further. 

Mr. Moorhead. Your distinction is that we don’t have a “freedom 
of information” for U.S. Steel so they don’t have to reveal to the 
public generally. 

Mr. Scalia. That is right. 

Mr. Moorhead. And you are saying that similarly an adviser to the 
Secretary of HUD, his advice shouldn’t be available to the public gen- 
erally. It might be required in a lawsuit, if germane, or in a congres- 
sional inquiry. 

Mr. Scalia. That is right. Indeed, there is much information that 
* does not have to be furnished under the Freedom of Information Act 

which an agency would have to furnish in a lawsuit. 

Mr. Moorhead. Mr. Phillips? 

Mr. Phillips. I will defer questioning, Mr. Chairman. But for the 
record, could we clarify the fact, when you refer to recommendation 
71-2, that is old recommendation 24? We have changed the number- 
ing system. We did refer last year to recommendation 24. 

Mr. Scalia. It is the same. One of what I hope is the least significant 
things we have done in the past year is to renumber our past recom- 
mendations. 

Mr. Phillips. It is a good change. 


9G-576 — 73 — — 20 
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Mr. Mooriiijad. In view of tlie fact you defer any questions, the Chair 
will recognize Mr. Kronfeld. 

Mr. KiiONFJCLD. Getting back to the classification discussion we had 
a little earlier , I wanted to make a comment on what the purpose of the 
bill was and get your reaction. 

This is a totally different piece of legislation, in that it did originally 
require that the courts make de novo review. The original intent of 
Congress was that all information, is public. There were certain per- 
missive exemptions. They are not mandatory. 

The problem with limiting the courts to a standard review of ad- 
ministrative procedures, only on the basis of whether they are arbi- 
trary and caprieous, defeats the original purpose of the act. The courts 
in these cases are not reviewing an agency adjudication. Really, they 
are reviewing what is in most cases the unilateral turndown of a re- 
quest that is presumed to be releasable even if it is exempt. 

I wonder if we could be defeating the purpose of the act by restrict- 
ing the courts, or even directing the courts to take standard review cf 
an administrative decision as they would in, say, an FTC.’ matter? 

Mr. Sc alia. If it was the original purpose of the act, maybe that 
original purpose should be reexamined. It seems to me that this is a 
lesser case for allowing court interference than many other situations 
in which we do not allow de novo review. 

For instance, where you have a rulemaking that substantially af- 
fects a private person, deprives him of profits he might otherwise have, 
or an adjudication that imposes a fine upon him, or a penalty, depriv - 
ing him of property- — there we accord deference to the agency action. 

It would seem to me that is a much stronger case for saying we will 
let the court examine this de novo, than is the present situation, where 
all that is happening, all that has to have happened, is that a curious 
individual who would like to have a piece of information comes to the 
Government and the Government says, “I don’t want to give it to you 
because it relates to foreign affairs.” It seems to me that is a much 
weaker case for according no deference to the agency action. 

Mr. Kkonfkld. I don’t want to spend too much of the committee's 
time on this. As an example, there may have been an adjudication in 
rulemaking for an FCC matter. Counsel for both sides are represented. 

There is an administrative judgment involved in many cases. But, in 
the case of information requests, I think Congress stated as a matter 
of policy, that information requests were very important, that provi- 
sion of information was very important, even though, or maybe be- 
cause, just bv curiosity a person could get any information he wanted. 

I don’t think the question of not requiring “standing” in an in- 
formation request has indicated a policy that these requests are net 
very important. I think, rather, it indicates a policy they are very 
important. 

Mr. Sc alia. I agree, it is important. But I find it hard to believe the 
Congress thinks it is more important than other agency determina- 
tions, including some adjudications which are not formal but informal. 

Even there you accord very great weight to the agency decision. This 
doesn’t strike me as a clear case for going the other way. That is all 
I am saying. I think we just disagree on it. 

Mr. Kkonfeld. Another question the Administrative Conference 
might want to look at itself are those provisions on classified informa, - 
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tion, or declassification of information. Tliere has been testimony in 
the Senate about the fee structure used now for searching and declassi- 
fication of information that private parties have requested which has 
been classified by Executive order. The fees are very high because 
necessarily the research time and study time is quite extensive for in- 
formation that may bo classified. 

However, under the Executive order, the President has stated as a 
matter of policy that it is a positive duty for the Government to de- 
classify as much information as possible as quickly as possible. 

I am wondering if you don’t think requests by individuals for de- 
classification is not a public service in that it alerts the agency to 
matters which might, be declassified under the Executive order, and 
therefore there should be no fees charged for searching of records and 
the time spent reviewing them for declassification purposes, although 
a fee may be charged for copying ? 

Mr. Scalia. I have not been aware of this problem. I would appreci- 
ate getting from you, after the hearing, citations of Senate testimony 
relating to this and I will look into it. 

Mr. Kronfeld. Another thing is indexing. You mentioned the 
burdensome nature of this provision in the act. 

Mr. Scalia. No, it was a good idea to have an index. X am just say- 
ing, that requiring the whole thing to be published, all the way back 
to July 5,1967, seems unwise. Even today, for some of the major agen- 
cies, that is a pretty big volume and in the 1980 period it is going to be 
a bigger one, and so forth. Moreover, most of the material in the index 
is going to be of antiquarian interest. I think the antiquarians can 
come to Washington. You are concerned in getting out to the field such 
material as is really of a more general interest. 

Mr. Kronfeld. One of our concerns was that many of the agencies 
themselves don’t know what they have. Large agencies with various 
components such as DOT, have trouble locating their own information. 

Mr. Scalia. That should not be the case because the indices should 
exist. The change made by the present bill is only that the agencies be 
required to publish them. Under the Freedom of information Act, they 
have to have the indices in existence and available for public insnec- 
tion right now. ^ 


Mr. Kronfeld. Which doesn’t seem to be the case in many agencies 
A number of people feel regional offices or agencies do not have 
access to these types of indices from the Freedom of Information Act. 
^ r ' Scalia. The act does not require the index to be retained in 

Jield offices. It ]ust has to be in an office where it is maintained I 

think most agencies, because of the bulk, keep it in their central office 
I am not aware any agency has failed entirely to keep an index. That 
is not what I believe to be one of the areas of noncompliance with the 
Freedom of Information Act. It is a clear provision that most agencies 
have lived up to. At least any I know have. 

Mr. Kronfeld. We have had instances where components of the 
Department of Defense do not have the kind of index that we en- 
vision should be kept under the act. 

Mr. Scalia. It is not in detail. 


Mr 

wrnrd 


.Kfokmld One other question on the (b) (7) exemption. The 
nles has been changed to “records” as a means of limiting the 
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kinds of documents that could be kept exempt by inclusion in an exempt 
“file” — what is your position? 

Mr. Scalia. t think that is a good idea. The Conference’s position 
is in any case, that even where you are ta iking about a particular doc- 
ument, and find it to be within one of the exemptions, you should win- 
now out that portion that can tie provided. So, a fortiori, we would 
be in favor of eliminating any language that seems to enable whole 
documents that do not justify an exemption to be included m it. 

Mr. Kronfeld. In a number of court cases involving investigatory 
files, the court has said that at the point at which it looks like either 
the investigation is finished, prosecution is finished, or there is no at- 
tempt to proceed with any prosecution, the file should be opened, pro- 
viding, of course, that deletions can be made for protection of privacy, 
protection of names of informers, or other matters of this nature. 

Do you think that kind of language could be incorporated into the 
amendments to the bill to make it clear that investigatory files would 
not remain investigatory forever ? . . , , 

Mr. Scatja. It seems to me that the main evil sought to be avoided 
is the publication as a Government record of something that is not. 
accurate. T don’t see how that evil is avoided by allowing it to be 
published later. It seems to me that same problem exists. The exemp- 
tion you just mentioned to the statement with respect to tiles in a court, 
criminal proceeding, whereby you can delete the names entirely I 
suppose that avoids the problem. . 

Mr. Kronfeld. I doidt think we fully considered the problem raised 
earlier about the erroneous investigation. . , , , . 

Finally, on time limits, I am wondering if you think it might be in. 
order to legislate the Department c f Justice’s regulations, specifying 
that response would have to be mace in 10 days except 1 or stated rea- 
sons. We seem to have a problem here with the 10-day limitation, 
which may not be enough in certain cases. 

Mr. Scalia. Right. . , , 

Mr. Kronfeld. Some departments have, argued they cannot make o 
determination until they pull the file and the file may be in another 
country. So they could not comply with the 10-day rule. Do you think 
it would be a good idea to clearly specify exactly what they have to do 
within a 10-day period or 15-day period, whatever the period is ae- 


Mr. Scalia. I think it would be. awfully hard to frame sometning 
that you are sure would make them do everything you want them to do. 
The trouble is, once you set it forth explicitly, the bureaucrat m charge 
of it isn’t going to do any more than what is strictly required. I think 
you are better off to have a generalized requirement. Let the agency 
proceed in good faith and with due dispatch to go about getting the 

111 Mr m KRONFE?m. That, of course, would be judicially reviewable. 

Mr. Scalia. Y es. In our proposals, we establish initial time limits ancl 
ultimately, if y ou want to get an extension beyond a certain period, re- 
quire the" giving of a reason, and the reason given is judicially re- 
viewable. If the reasons given show the agencies have, not proceeded 

with dispatch, in good faith, the agencies will be reversed . 

Mr. Kronfeld One final comment. Although use of such commis- 
sion isn’t mandatory, assuming the commission was legislative, do you 


* 


I 


ii 
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think the courts would feel that if a person went directly from the 
agency determination to the court, they would not have exhausted 
their administrative remedies? Would the courts push the people to the 
commission ? 

Mr. Scalia. I think you can clearly avoid that, if you are worried 
about it, by setting forth in the act, that it is not required and shall not 
be necessary. I thought the bill was clear on that point as written. 

Mr. Kronfeld. I think it is clear as written. 

Mr. Scalia. That didn’t occur to me as a problem. If it is one, I have 

* to go back and look at the language, but it is easily remedied by a few 
words, probably. 

Mr. Kronfeld. Thank you. 

Mr. Moorhead. Mr. Cornish. 

* Mr. Cornish. Mr. Scalia, we have had some testimony from the agen- 
cies already on the bills this year and also during our investigative 
hearings last year. One thing that has really bothered me greatly in 
their testimony is an attitude that runs throughout virtually every 
statement we received, and that is Freedom of Information seems to 
be looked upon almost as an extracurricular activity in Government 
agencies. 

That is, it takes time away from the operations of the agency. We 
have a. complex fee system set up for copying, and searching, and that 
sort of thing. It is almost an orphan to be tended only when you have 
time and the inclination. 

This bothers me greatly. I would like to get some expression from 
you, whether you feel that the provision of information to the Ameri- 
can public is an integral part of an agency’s operations. 

Mr. Scalia. I think I can state that categorically. Not only do I as 
an individual feel that way, but the Conference as an organization 
does. It has made that feeling clear by the fact that more of its recom- 
mendations deal with this general problem of providing information 
to the public, involving the public in the agency process, than any 
other single item. 

As you know, 60 percent of the Conference is made up of agency 
people, policy level agency people, and I think at that level, at least, 
there is an awareness this is a very important part of our democratic 
% process. It has a value not only to the public, but the agency itself. 

I think the agency does its work better with public exposure and 
public involvement. There is no question about it. 

Mr. Cornish. I think your testimony has been especially helpful 
* from many points of view, but one comment you made really upset 

me a little bit. In reference to the recovery of reasonable attorney 
costs and court fees, that provision of the bill, you referred to a 
“class” action that could be artifically stimulated by the provision of 
a bounty. 

Mr. Scalia. I felt that was a little colorful, perhaps, when I wrote 
it. 

Mr. Cornisii. You didn’t mean “bounty” in the sense of a reward 
did you? 

Mr. Scalia. It is in a way that. That is a justification for allowing 
attorneys’ fees. For instance, some people who are enthusiastic about 
the utility of the class action as a means of enabling private attorneys 
general to enforce laws, very much favor the provision of attorneys’ 
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fees to the successful class action plaintiffs, as a means, avowedly, of 
stimulating: the bringing of class action. 

I think the word “bounty” was colorful, but I stand by the point 
it makes— to wit, that one reason for this device, and I suspect the 
reason some people have in mind, is to encourage these suits. I don’t 
say that is necessarily a bad or a good reason but it is possibly the 
operative one. I do say if it is a good reason here, I don't see why it is 
not so elsewhere. It gets back to the discourse I had with Mr. Ivron- 
feld. I think there are certain suits that are more deserving of this 
treatment. * 

Mr. Cornish* As a matter of fact, there are other types of suits— 
the Equal Employment Opportunity Act, for example — where this 
enters into it. You know, you can make recovery there. 

Mr. Sc alia. Yes, that is true. r 

Mr. Cornish. You don’t know' of any problems involving that, do 

YOU? . 

Mr. Soalia, X don’t, assert there are any technical problems with it, 
but I do think the field is somewhat distinguishable in that it was 
probably thought those who generally ha ve Equal Employment Oppo r- 
t unity complaints "will be relatively poor plaintiffs. 1 think that is a 
generalization that is probably supported in fact. I don’t think a 
similar generalization applies here. 

Mr. Cornish. This would be discretionary on the part of the Court 
anvway. But I can tell you from my own personal experience in 8 
years of dealing with Freedom of Information complaints, that I 
have had many people march through the office who could hard y 
afford the carfare to the office building, much less paying attorneys 
to exercise their legal remedies in court to obtain what they consider 
to be very vital information. They’re not, if you will excuse me, just 
curiosity seekers. 

Mr. Soalia. Let me make it clear. I don’t assert that everybody who 
uses the Freedom of Information Act is that. But I do assort that 
in deciding what it is good or bad for the act to contain, one must 
be aware that the bare minimum a person needs in order to invoke 
the act is idle curiosity. And it should be enough. 

Mr. Corn nut. I wanted to make it clear on the record there are a 
number of very serious requests for information that go tar beyond * 

mere curiosity. There are people who cannot afford to press their 
legal remedies in cases like this. 

Mr. Soalia. That is certainly true. The Conference, and I person- 
ally, recognize that by our interest in this particular field. f 

May I just say about the fee provision : You will recall the conclu- 
sion of my prepared testimony on that point is simply that I hesi- 
tate. to say it is good or bad until I know more about the kinds of 
suits that are now brought. If indeed it turns out a large number of 
the plaintiffs who want information and are denied it are poor plain- 
tiffs, as they are in the other provisions you refer to, then the device 
would make sense here. I don’t think we have that kind of data now— 
and as an abstract matter I don’t see why this area deserves that 
special kind of treatment any more than another. 
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Mr. Cornish. On the point Mr. McCloskey was making in regard to 
advice which subordinates give their superiors in Government, you 
seem to have some problems with this, quite obviously. Isn’t it true that 
all advice, even if it is written, can be qualified with the proper lan- 
guage to indicate exactly the nature of the advice it is ? In other words, 
if it is a brainstorming suggestion, this can be indicated in some way. If 
it is a revolutionary thought this can be indicated in some way. It can 
be described m such language that it would be clear to any person who 
read it, just what the nature of the advice is and how it is beiim 
presented. b 

Mr, Scalia. I think so. But it takes thought and effort to do that, 
thought and effort which is thereby diverted from the subject at hand, 
pernaps. Moreover, advice is sometimes not taken as seriously when 
it is put forward so tentatively. I occasionally like to play the role of 
the devil s advocate, that is, to take a position in the discussion as 
forcefully as though I am entirely committed to it, whereas in fact 
I have my own substantial doubts. I find that often the discussion is 
alien more seriously and the person you are providing the advice 
to responds more vigorously, if you play the role of devil’s advocate. 
And that role is utterly inconsistent with putting forth a position ver V 
tentatively. It can’t be done. J 

. „ M ' Pumps. If you could yield for an observation. It might be 
it there were such a requirement, if advice contained in interoffice or 
interagency memorandums were to be disclosed, this might have the 
effect of reducing the great mountain of paper that is moved through 
the executive bureaucracy. People would be less likely to write 10 or 
I*) memos a day, if they knew it was going to be disclosed. That might 
save the Government and the taxpapers many millions of dollars a 
year. 

Mr. Scalia. Unfortunately, it is probably only the most useful 
memorandums that would be suppressed. The ones you would want a 
record of. 

Mr. Moorhead. Thank you, Mr. Scalia. 

I don’t think the subcommittee has kept up to its usual standard 
of hospitality. Would you present your associate ? 

Mr Scalia. I am sorry, Mr. Richard Berg, who is the executive 
secretary of the Administrative Conference. 

Mr. Moorhead. We welcome you, Mr. Berg. 

We want to thank you very much, Mr. Scalia, for presenting such 
a forthright memorandum you didn’t mind putting on the public 
record. We appreciate it. 1 1 

Mr. Scalia. Thank you, Mr. Chairman. 

Mr. Moorhead. When the subcommittee adjourns this afternoon, it 
will adjourn until 10 o’clock, Wednesday, May 16, when we meet in 
room 22 47 to hear additional outside wtinesses on the Freedom of 
Information Act amendments. 

The subcommittee is now adjourned. 

[Whereupon at 4 p.m., the subcommittee adjourned, to reconvene at 
10 a.m., Wednesday, May 16, 1973.] 
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THE FREEDOM OF INFORMATION ACT 


WEDNESDAY, MAY 16, 1973 

House or Representatives, 

Foreign Operations and 

« Government Information Subcommittee 

of the Committee on Government Operations, 

Washington , D.C. 

The subcommittee met, pursuant to recess, at 10 :10 a.m., in room 
2247, Rayburn House Office Building, Hon. William S. Moorhead 
( chairman of the subcommittee ) presiding. 

Present: Representatives William S. Moorhead, and John N, 
Erlenborn. 

Also present: William G. Phillips, staff director; Norman G. 
Cornish, deputy staff director; L. James Kronfeld, counsel; and 
William H. Copenhaver, minority professional staff, Committee on 
Government Operations. 

Mr. Moorhead. The Subcommittee on Foreign Operations and Gov- 
ernment Information will please come to order. 

This morning we conclude our legislative hearings on bills to 
strengthen and clarify provisions of the Freedom of Information Act. 
Since May 2, when these hearings commenced, we have taken testi- 
mony from a broad cross section of witnesses. We have heard from a 
group of distinguished news media veterans who testified before this 
subcommittee during the original hearings on Government informa- 
tion in the 1950’s and mid-1960’s. We have received testimony from 
our colleagues in the House. We have heard from the Departments of 
Justice and Defense, albeit negatively and with little constructive sug- 
gestions as to how we can technically improve the bills before us. We 
received testimony from members of the working press, the American 
Civil Liberties Union, and the Administrative Conference of the 
United States. Many other interested organizations have indicated 
* that they will file prepared statements on H.R. 5425 and H.R, 4960 for 

our hearing record. 

Today, we will hear from both news media and legal expert points 
of view. Our first witness will be Mr. John T. Miller, chairman of the 
section of administrative law of the American Bar Association and one 
of the most prominent members of the Washington Bar. Mr. Miller is 
accompanied by Mr. Richard Noland, a member of the ABA section of 
administrative law and vice chairman of its committee on access to 
Government information. 

We will also receive testimony from Mr. Ted Koop, whose long and 
distinguished career in the electronic news media and broadcasting 

( 309 ) 
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industry is Avel] known to all of us. Mr. Ivoop represents the Radio - 
Television News Director s Associati on. 

Finally, our cleanup witness for these hearings will he Mr. Ronald 
Plesser, representing the Center for the Study of Responsive Law. 

Mr. Plesser is one of the outstanding experts on freedom of informa- 
tion law 7 in the United States, having probably litigated more such 
cases than any other attorney. lie is also active in the Center for Press 
Information, a group that assists members of the news media in their 
freedom of information problems. 

I understand you have another appointment, Mr. Miller. Is that * 

correct ? 

Mr. Miller. Yes. 

STATEMENT OP JOHN T. MULLER, JR., CHAIRMAN, SECTION OP * 

ADMINISTRATIVE LAW, AMERICAN BAR ASSOCIATION; ACCOM- 
PANIED BY RICHARD NOLAND 

Mr. Miller. I have another hearing, and I do appreciate the oppor- 
tunity to appear first this morning because of this conflict of time 
which I have. 

My name is John T. Miller, Jr. I am a practicing attorney and chair- 
man of the administrative law section of the American Bar Association. 

With me today is Richard T. Noland, who is vice chairman of our 
committee on access to Government ‘.information. 

We have prepared a statement, Congressman Moorhead, which we 
ask be copied into the record at some appropriate place. T will not try 
to read it all. 

Mr. Moori lead. Without objection, the entire statement will be made* 
a part of the record. 

Mi*. Miller. You will notice when you look at the enure statement 
that while wc are authorized to appear here on behalf of the adminis- 
trative law section, in view of the brief notice period, w*e have not been 
able to clear t.iis with the ’policymaking part of the ABA which is 
above us. However, we have been authorized by the president of the 
American Bar Association to appeal* before you. 

Wc appreciate your invitation to appear and to testify in these hear 
ings. The section has long been concerned with problems relating to 
public access to Government records, and welcomes this opportunity 
to present its views. Our section submitted a statement to this sub- 
committee last June in connection with the subcommittee hearings on 
the administration and operation of the Freedom of Information Act 4 

In that statement, the section indicated that it believes that the Free- 
dom of Information Act is serving a useful and necessary function its 
our society, and has generally proved to be a workable statute. The 
section went on to point out that the main problem with the statute 
today is one of enforcement, particularly at the lower levels of Gov- 
ernment. The section also noted that, despite general compliance by 
most agencies, some problems have been encountered in receiving 
prompt replies to requests for agency records. In order to alleviate 
some of these problems, the section of administrative law made a num- 
ber of recommendations in that statement, including certain specific 
proposals for amendment of the statute. 
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We understand that the purpose of these hearings is to consider two 
specific bills which have been introduced in the House of Representa- 
tives, II.R. 4960 and II.R. 5425. Our comments on several aspects of 
the bills arc set forth in detail in the statement which we submitted 
today. 

Basically, we have addressed the following matters : 

First, we support the establishment of specific time limitations in 
order to assure that agencies reply promptly to requests for records. 

In our view, these limitations do as much as any single measure to 
a assure effective enforcement of the Freedom of Information Act, es- 

pecially at lower levels in the government. 

However, we believe that there may be legitimate grounds for al- 
lowing an extension of time for an agency to respond to a request for 
* an agency record in certain instances. Accordingly, we support the 

proposed time limitations sot forth in II.R. 4960, and prefer this pro- 
posal to the proposal in II.R. 5425. 

The provisions contained in II.R. 4960 arc based upon the uniform 
regulation and implementation of the Freedom of Information Act 
recommended by the Administrative Conference of the United States 
in its recommendation No. 24, which we supported in our statement 
last year. 

Second, the Administrative Law Section agrees with the objective 
of proposals contained in both bills to empower the courts to review 
security classifications by the government. While courts are generally 
not equipped to deal with policy questions involving national defense 
and foreign policy, we believe that judicial review of security classi- 
fications to determine whether they are consistent with applicable 
criteria can provide a salutary check oil executive action. In our state- 
ment we propose specific language designed to confer this authority 
upon courts. 

Third, the section also believes that certain of the exemptions set 
forth in subsection (b) of the Freedom of Information Act should be 
amended in order to assure that information be made available to the 
maximum extent possible. 

At the same time, there is certain information, such as information 
the disclosure of which would invade personal privacy and some in- 
„ formation received by the government from a citizen in confidence, 

that the section believes normally should be protected against public 
disclosure. Our statement sets forth proposed amendments to several 
exemptions, including the second, fourth, fifth, sixth, and seventh ex- 
* eruptions to the F reedom of Information Act. 

I might digress to attract your attention to the portions of our state- 
ment which begin at page 8. We refer first to the second exemption 
where it has been proposed to amend section 552(b) by inserting the 
words “internal personnel.” Wc believe that at least certain types of 
internal guidelines should be protected against public disclosure. These 
internal guidelines include such sensitive matters as allowable toler- 
ances for prosecution, negotiating techniques for contracting officers, 
schedules of surprise audits and inspections, and similar matters which 
obviously cannot be disclosed without impeding the performance of 
a particular agency function which they concern. 


Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2 



Approved For Release 2000/09/1 4 ? :CIA-RDP75B00380R000600070001 -2 


As to the fourth exemption, which we believe has been the subject 
contrc ? vers y than the others, some courts have held that the 
fourth exemption protects only commercial and financial information 
that is confidential or privileged and is not applicable to other kinds 
of information. We believe that there are certain kinds of information 
which are not commercial or financial in character which should en- 
joy & privilege nonetheless. In my statement I mention that in certain 
types of investigations important information is obtained on a con- 
fidential basis which would not otherwise have been disclosed, and this 
may be important in the case of aircraft accident safety investigations, 
for example. 

Further, citizens must-be able in confidence to complain to their 
government and to provide infoimation without fear of reprisal. I 
believe one example of that might be the soldier who complains to the 
Inspector General about some condition in the Army. The Inspector 
General would probably be denied access to further complaints if some- 
?ne in command could obtain access to the complaint and make the 
identity of the soldier known, and thereby subject him to possible di s- 
ciplinary action by a superior. 

We have recommended a change in language which would reflect 
confidential infoimation which is not simply financial or commercial 
in nature. 

In the fifth exemption, we have suggested that it read consistently 
with the new proposed Federal Rules of Evidence. We have suggested 
language to effect this result. 

The sixth exemption is one we think is proving to be unduly exclu- 
sionary. We would broaden this exemption by eliminating the word 
“clearly.” Second, the word “files” should be changed to “records” in 
order to avoid the possibility that documents which ought to be dis- 
closed would be withheld on the grounds that they are in a file which 
may otherwise enjoy an exemption. 

The seventh exemption relates to investigatory files compiled for 
law enforcement purposes. Here we prefer the approach taken :in 
H.R. 4960 over the approach taken in H.R. 5425. We have suggested 
that the reform be accomplished by stating specifically what investi- 
gatory records should not be made available, by using general group- 
ings. Unless release of the document actually interferes with en- 
forcement proceedings, for example, it should be made; available. 

Turning now to the more general legislative proposals, we support 
the proposal set forth in H.R. 4960 to establish a Freedom of Infor- 
mation Commission and believe that such a commission could serve a 
useful role as an ombudsman for complaints arising under the Free- 
dom of Information Act. The section does not believe that it would be 
useful or wise to enable the Freedom of Information Commission to 
adjudicate individual cases, since this would simply duplicate existing 
procedures for judicial review under the Information Act. Conse- 
quently, we recommend that the Commission’s rules be limited to set- 
ting general policies regarding release of information and acting as 
an ombudsman in matters relating to public access to Government 
information 

Fifth, our statement also addresses several technical amendments 
proposed in H.R. 4960 and H.R. 5425. These technical matters are 
discussed in detail in our statement. 


Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2 



Approved For Release 2000/09/14 :3©IA-RDP75B00380R000600070001-2 


We will be pleased to answer any questions which the subcommittee 
may have. 

Mr. Moorhead. Thank you very much, Mr. Miller. 

[Mr. Miller’s prepared statement follows :] 

Prepared Statement of John T. Miller, Jr., Chairman, Section of 
Administrative Law, American Bar Association 

Mr. Chairman and Members of the Subeommitte : I appreciate your invitation 
to appear and testify in these hearings before the Subcommittee on Foreign 
Operations and Government Information of the House Committee on Govern- 
ment Operations on behalf of the Section of Administrative Law of the Amer- 
ican Bar Association, 1 The Section has long been concerned with problems relat- 
ing to public access to government records, and welcomes this opportunity to 
present its views. 

The Administrative Law Section submitted a statement to this Subcommittee 
last June in connection with the Subcommittee’s hearings on the administration 
and operation of the Freedom of Information Act, In that statement, the Section 
indicated that it believes that the Freedom of Information Act is serving a useful 
and necessary function in our society, and has generally proved to be a workable 
statute. For this reason, the Section concluded that no sweeping changes in 
the structure or organization of the Act were required. The Section went on to 
point out that the main problem with the statute today is one of enforcement, 
particularly at the lower levels of the government. The Section also noted that, 
despite general compliance by most agencies, some problems have been en- 
countered in receiving prompt replies to requests for agency records. In order to 
alleviate some of these problems, the Section of Administrative Law made a 
number of recommendations in that statement, including certain specific 
proposals for amendment of the statute. 

The Administrative Law Section understands that the purpose of these hear- 
ings is to consider two specific bills which have been introduced in the House of 
Representatives. These include H.R. 4960, introduced by Congressman Horton on 
February 28, 1973, and H.R. 5425, introduced by Congressman Moorhead on 
March 8, 1973. Without discussing either of these bills in detail, I would like to 
devote the remainder of my statement to certain aspects of the proposed legisla- 
tion which the Administrative Law Section believes merit attention at this time. 


I 


First, both hills make provision for the establishment of specific time limita- 
tions intended to assure that agencies reply promptly to requests for records. 
(Section 303, H.R. 4960; Section 1(c) H.R. 5425). These proposals are evidently 
based upon the uniform regulations in implementation of the Freedom of Infor- 
mation Act recommended by the Administrative Conference of the United States 
in its Recommendation No. 24. In our statement submitted last year, the Section 
strongly endorsed Recommendation No. 24, and urged that agencies should con- 
form their internal regulations governing release of information with the uniform 
regulations to the maximum extent practicable, on the ground that the uniform 
regulations “can do as much as any single measure to assure effective implemen- 
tation of the Act.” 

The Administrative Law Section continues to believe that a set of strict time 
limitations for responding to requests, such as is contained in the proposed bills 
before this Subcommittee, is essential to effective enforcement of the Freedom of 
Information Act. In this connection, we believe that the proposal set forth in 
H.R. 4960 (Section 303), which virtually tracks the uniform regulations proposed 
by the Administrative Conference in Recommendation No. 24, is far preferable 
to the proposal set forth in H.R. 5425 (Section 1(c)). Both bills require that an 
agency comply with or deny a request in 10 working days. However, H.R. 5425 
apparently would provide no basis for an extension of time in which to reply to 
a request for agency records, while H.R. 4960 sets forth several specific grounds 
for an extension of time. In our view, there are legitimate reasons for extending 


^ 1Alt A 0Ugh t^ e a ! e authorized to appear on behalf of the Administrative Law Section, 
the policy-making body of the American Bar Association has not had an opportunity to 
pass on the principles of the legislation here being discussed. 
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the time in which an agency must replj to a request, such as the need to conduct 
an extensive starch for the records or to evaluate whether a particular record 
is exempt under the Information Act, and a set of time limitations should pro- 
vide sufficient flexibility for extensions in such instances. Moreover, we believe 
that the grounds for extending the time in which to reply to a request are set 
forth with sufficient specificity in ILR. 4960, so as to avoid abuse of the provision. 
By failing to provide any grounds for obtaining an extension of time, H.R. 5425 
could well tend to force the agencies to deny a request that might have been 
granted had more time for deliberation been allowed. Consequently, if it is de- 
termined to enact a set of time limitations, the Section recommend^ that the pro- 
posal set forth in H.R. 4960 be adopted. 

II 

A second aspect of the proposed legislation which the Administrative Law 
Section desires to comment upon relates to provisions concerning in camera in- 
spections of documents. Both bills contain language which is apparently in- 
tended to respond to the recent decision of the Supreme Court in Environmental 
Protection Agency v. Mink, — U.S — , 41 L.W. 4201 (1973). (H.R. 4960, Section 
101; & . R, 5425, Section 1(d)). In that decision, the Supreme Court ruled that, 
under the first exemption to the Freedom of Information Act (5 U.S.C. § 552( b) 
(1)), a district; court has no authority to inspect in camera a. record classified 
in accordance with an Executive Order to separate the secret portions from the 
non-secret portions, and rejected “any claim that the Act intended to subject the 
soundness of executive security classifications to judicial review at the insistence 
of any objecting citizen.” a The Court also held that district courts were not re- 
quired, under the fifth exemption to the Act (5 U.S.C. §552 (b) (5) ), to inspect a 
record in camera to determine whether or not the exemption was properly 
claimed, but could instead rely upon affidavits, oral testimony, etc., in reaching 
a decision. To the extent that the proposed legislation would require courts to 
examine government records in camera, to determine whether or not they fall 
within a particular exemption, the Administrative Law Section opposes such 
proposals. In the Section’s view, a court should be enabled to reach a decision 
with respect to whether or not a particular record has been lawfully withheld 
under the Freedom of Information Act in any manner that it; chooses, including 
through the use of affidavits or oral testimony. However, the Section agrees that 
courts should be permitted to examine records in camera in their discretion. 

It appears that the principal purpose of both bills is to empower the courts to 
determine whether or not a particular record has been properly classified in ac- 
cordance with applicable criteria governing classification in order to determine 
whether or not it should be withheld under the first exemption to the Freedom 
of Information Act. Generally speaking, the Administrative Law Section be- 
lieves that courts should have the authority to review security classifications in 
instances where an agency has acted without reasonable grounds in assigning 
the classification to a particular document. To be sure, the courts are not 
equipped to deal effectively with questions of what is desirable in the interests 
of national defense and foreign policy, and should be reluctant to interfere with 
security classifications in the absence of evidence that there is no rational justifi- 
cation for the classification. 3 However, we believe that, even in this limited re- 
spect, judicial review can provide a salutary check on Executive action. 

One technical difficulty with the manner in which the proposed bills attempt 
to provide for judicial review of security classifications is that neither would 
amend the language of the first exemption. Since the Supreme Court held in 
Environmental Protection Agency v. Mink, supra, that, under the first exemption, 
the sole question was whether or not the record had been classified pursuant to 
an Executive Order, in our view, it would be necessary to modify the language 
of the first exemption in order to permit a court to determine whether a record 
was properly classified. In H.R. 4960, it is provided only that the court shall 
examine in camera any records being- withheld under an exemption to the Free- 
dom of Information Act, including classified records, “to determine if they are 
being improperly withheld.” (Section. 101, H.R. 4960). Because this amendment 
would not change the language of the first exemption, under the Mink decision, 
presumably a classified record would still, be properly withheld under Section 


2 42 L.W. 4205. 

s See Ep xtein v. Resor, 421 F. 2d 390 (9th Cir. 1970), cert . den., 398 U.S. 965 (1970). 
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552(b) (1) simply if it were classified pursuant to an Executive Order. The pro- 
posal in H.R. 5425 suggests more clearly that judges are expected to examine 
classified records in order to determine whether or not they are properly classi- 
fied, but, without amendment of Section 552(b)(1), the statute could still be 
construed to limit the court’s role simply to deciding whether the record had 
been classified pursuant to an Executive Order. 4 If the Subcommittee desires 
to overcome the decision of the Supreme Court in Environmental Protection 
Agency v. Mink, supra , it should revise the language of the first exemption in 
addition to requiring that classified records be examined in camera by a court so 
as to make it clear that courts have authority to review security classifications. 

In view of the foregoing, the Administrative Law Section recommends that 
the following two sentences be substituted for the third sentence in 5 U.S.C. 

• § 552(a) (3): 

“In such a case the court shall determine the matter de novo, including 
such in camera examination of the requested record as it finds necessary to 
determine if such record or any part thereof may be withheld under any 
« of the exemptions set forth in subsection (b) of this section, and the burden 

is on the agency to sustain its action. Such in camera examination of records 
which the agency claims are in the purview of subsection (b)(1) of this 
section is authorized whenever the court finds reasonable grounds to believe 
that the agency’s claim is not justified.” 

In addition, the Section recommends that § 552(b) (1) be revised to read as 
follows : 

“authorized under the criteria of an Executive order to be kept secret in 
the interest of national defense and foreign policy.” 

Ill 

A third major portion of H.R. 4960 and H.R. 5425 would revise certain of the 
exemptions set forth in Section 552(b) of the Freedom of Information Act. These 
include proposed amendments to the second, fourth, fifth, and seventh exemptions. 

TIIE SECOND EXEMPTION 

H.R. 5425 proposes to amend Section 552(b) (2) by inserting the word “internal 
personnel” immediately before “practices,” and adding the words “and the dis- 
closure of which would unduly impede the functioning of such agency” at the 
end of the exemption. (Section 2(a)). The Administrative Law Section agrees 
with the proposal to restrict the scope of the second exemption only to instances 
where information cannot be disclosed without nullifying the effectiveness of a 
particular agency function. Indeed, in our statement submitted to the Subcom- 
mittee last year, we noted that some courts, relying upon the Senate report for 
the bill subsequently enacted as the Freedom of Information Act, have held that 
the second exemption is limited to information pertaining to an agency’s policies 
regarding employee vacations, lunch hour time, sick leave, parking space alloca- 
tions, and similar non-sensitive matters. 5 Other courts, however, have accepted 

* the broader reading of the second exemption found in the House report, which 
covers such matters as operating manuals and guidelines intended for the use 
of agency personnel.® While the Administrative Law Section does not believe 
that personnel information of the type described above should be withheld under 

* the Information Act, it does believe that at least certain types of internal guide- 
lines should be protected against public disclosure. These internal guidelines in- 
clude such sensitive matters as allowable tolerances for prosecution, negotiating 
techniques for contracting officers, schedules of surprise audits and inspections, 
and similar matters which obviously cannot be disclosed without impeding the 
performance of the particular agency function which they concern. 

In the Administrative Law Section’s view, the difficulty with the proposed 
amendment to the second exemption set forth in II.R. 5425 is that the addition 


4 It is noted that the standard for review of classified records in Section 1(d)(2) of H.R. 
5425 (“harmful to the national defense or foreign policy of the United States”) is incon- 
sistent with the standard set forth in Executive Order 11652, March 10, 1972, 37 Fed Reg. 
5209 (“in the interest of the national defense or foreign relations**) . (Emphasis added). 

5 Consumers Union v. Veterans Administration, 301 F. Sunp. 796 (S.D.N.Y. 1969); 
Benson v. GSA, 2S9 F. Supp. 590 (W.D. Wash. 1968), aff’d on otlier grounds, 415 F. 2d 878 
(9th Cir. I960). 

0 Cuneo v. McNamara, Civ. Action No. 1S26-67 (D.D.C. January 14, 1972). 
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of the words “internal personnel’ 11 could be read to restrict unduly the scope of 
the exemption. In light of the Senate report discussed above, the proposed 
amendment could be construed: to apply only to matters concerning personnel 
policies, and not to apply to the kinds of sensitive matters intended for the guid- 
ance of agency employees such as were described above. Accordingly, the Admin- 
istrative Law Section recommends that the word “personnel” be deleted entirely 
from the second exemption, and that it be amended to read as follows : 

“Related solely to internal rules and practices the disclosure of which 
would significantly impede the performance of an important agenev 
function.” * 

THE FOTTBTH EXEMPTION 

As the Section noted in its statement submitted last year, the fourth exemp- 
tion has probably been the subject of most controversy of ail nine exemptions, 
in large part because of its awkward wording. As it is presently drafted, some 
courts have held that the fourth exemption protects only commercial and finan- 
cial information that is confidential or privileged, and is not applicable to other 
kinds of information. 7 However, the Administrative Law Section believes that 
non-commercial and non-financial information that is confidential or privileged 
should be afforded the same protection as commercial and financial information 
In certain types of investigations, important information is often obtained on a 
confidential oasis which would not otherwise have been disclosed For example 
in the case of aircraft accident safety investigations, information as to the cause 
of the accident may be obtained only on the understanding that it will be used 
solely for the purpose of prevention of accidents, and will net be disclosed to the 
public or used for any other purpose In addition, in our view, a citizen “must 
be able in confidence to complain to his Government and to provide informarion” 
without fear of reprisal. 8 According y, the Section recommends that the fourth 
exemption be amended to read as follows : 

“Trade: secrets and privileged or confidential Information obtained -horn 
any person.” , ~ 

The Section recognizes that such an exemption could be abused by indis- 
criminate receipt of information in confidence by agencies. However thi* no 
tentiality would similarly exist with respect to commercial and financial in- 
formation received in confidence. It is intended that, regardless of whether or 
not there was an express or implied promise of confidentiality by the agency 
the fourth exemption should be construed so as to exempt only such information 
as would customarily be withheld from the public and for which there is legiti- 
mate reason for non-disclosure. 


the: fifth exemption 

The Administrative Law Section has no difficulty with the proposed amend- 
ment to the fifth exemption found in H.R. 4960. That proposed amendment ’an- 
pears to be consistent with the law o’ discovery presently incorporated into the 
fifth exemption, and apparently is intended simply to clarify the scope of the 
exemption. However, since the privilege in discovery lav.' for intra-agency 
memoranda would be expressly defined in the new proposed Federal Rules of 
Evidence, it is suggested that the proposed amendment be revised to conform 
with that proposed definition. (Rule .309(a)(1)(A)). Thus, the Administrative 
Law Section recommends that the fifth exemption be amended to read as 
follows: 

“Inter-agency or intra-agency memoranda or letters which contain opin- 
ions or recommendations submitted for consideration in the performance 
of decisional or policymaking functions.’’ 

THE SIXTH EXEMPTION 

Although neither of the bills under consideration deals with the sixth ex- 
emption, the Administrative Law Section believes that certain changes should 
be made in that exemption as well. First, the word “clearly” should be deleted 
In the Section’s view, the sixth exemption, by requiring that such information 

tiomToanCl v ‘ Wational Labor 

19C6. tatem0r ' t ° f Presldont Lyndon B. Johnson upon signing Public Law 80-487 on July 4, 
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be disclosed upon request unless fflBcUwne would ^X^weigM to&e™; 
ranted invasion the word “clearly" 

oC personal privacy, Section ® « {; balance the interest of public 

S!oZ'.T5ln*' 3," 'S»rS“f Per”**.! privacy In each caae, without unduly 

tipping Re balance in favor of di^losure^ weU as the seventh) exemption 

Second, the word ^ les * „ Th d sufficiently imprecise that 

(or investigatory hies) . ^ gEVENTH EXEMFrI0N 

,> nlh tt o 49&0 and h.R. 5425 propose changes in the seventh exemption to the 

files exemption is 

Sr-Sawrsw 2SSSSS«w 

prematurely, could interfere with the prosecutionofanoffen^ 

judicial publicity -bo as to ' ^ ttXne as to when 

thTinvestigatory files exemption terminates, an issue that has arisen in several 

re Accordintltlhe 01 Administrative Law Section recommends that if the seventh 
exemption is to betmended, it be amended along the lines of the proposal set 

forth in HR 4960, and revised to read as follows . , 

forth mHJK^ > records com piied for law enforcement purposes, but only 

to the extent that the production of such records would (A) interfere with 
enforcement proceedings, (B) deprive a person of a right to a fam trial 
or an Impartial adjudication, (C) disclose the identity of an informer, or 
(D) disclose Investigative techniques and procedures. 

IV 

mu. fourth nsnect of the proposed legislation which I wish to discuss involves 
The fourth t p- patnhlish a Freedom of Information Commission. 

(Title" Tl° H R n 4S W^assrime that the principal purposes of the Freedom of 
Information Commission would be to establish general policies and make rec- 
Information oomnusbio information, institute investigations into 

osrenev compliance with the Act, maintain statistics and conduct studies, and, 
te genera^ serve more or less as an ombudsman for complaints arising under the 
* SSf;, information Act. The Administrative Law Section supports these 

Freedom of Infoim the proposed legislation is intended to achieve 

objectives, and, to the extent tnat tne S f Information Commission. 

XtvST, S«..“ do “ofSS that Si Freedom of Information Oomml,. 

Toi’dd nossess authority to adjudicate individual cases involving requests 

tended that any decision of the Commlsalon upun a particular complaint would 

withheld records would be prima facie evidence against the age y. 

96 - 576—73 21 
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The Administrative Law Section believes that a Freedom of Information Com- 
mission can serve a useful purpose as an ombudsman, and in setting general 
policies regarding release of information. However, we think that the Commis- 
sion's role should be limited to these kinds of general functions, and that it should 
not adjudicate individual cases. 

V 

Finally, I would like to comment upon certain miscellaneous aspects of H.R. 

4960 and H.R. 5425. First, the Administrative Law Section supports the proposal 
to amend f> U.S.C. § 552(a) (3) set forth in Section 1(b) of H.R. 5425 regarding 
identification of requested records. There is some indication that the “identifiable 
records” provision of the Freedom of Information Act has been utilized by some M 

agencies as a basis for denying requests for records. The proposal to revise this 
provision to make it clear that any request which “reasonably describes” a rec- 
ord is adequate lor purposes of the Information Act should prevent such abuses, 
and is consistent with applicable court decisions. Similarly, the proposed amend- 
ment set fori* in Section 104 of H.R. 4900 relating to re ease of documents * 

containing exempt and non-exempt information is also a useful clarification and 
conforms with court decisions. 

Second, H.R. 4960 proposes to amend the phrase “has jurisdiction to enjoin” 
in the second sentence of § 552(a) (3) to read “shall enjoin.” The apparent pur- 
pose of this amendment is to make it clear that courts have no discretion tc re- 
fuse to issue an injunction against withholding under the Information Act. Un- 
der the proposed amendment, presumably a court would be required to issue 
an injunction against withholding whenever it determined thnt the records 
sought did not fall within one of the line exemptions set forth in the Act. In the 
Administrative Law Section’s view, however, a court’s traditional discretion in 
equity to determine whether or not the relief sought by the plaintiff should he 
granted could prove to be a useful protection against compelled disclosure in the 
event of an extreme case. It is impossible to draft a statute governing release 
of information that would cover every possible set of circumstances, and the 
Section believes that the courts should be left some discretion in exceptional 
cases, where the benefit from disclosure would be minimal but the harm would 
be immense, tc decline to exercise their jurisdiction to order disclosure, So far 
as we are aware, only one or two courts have declined to issue an injunction 
under the Information Act on this ground to date, and there is no evidence that 
the courts have abused their discretion under the statute as currently worded. 

Indeed, several courts have held that, even as presently drafted, no discretion 
to refuse to enforce the statute exists. Until some evidence of abuse is demon- 
strated, we believe that this provision should remain as a safety valve for the 
exceptional case. 

This concludes my statement. Thank you for inviting me. 

Mr. Moorhead. Mr. Miller, I do have some questions. 

I would like to get your judgment on the proposed changes in the 
time limit— not for the agency, but when the case gets to court. As I 
recall it, normally the Government has 60 days to file an answer to the 
complaint ;,we propose to reduce that to 20 days. 

Mr. Miller. I do not think we are prepared to oppose it, Mr. Chair- 
man. We do not know enough about the difficulty of complying with 
the shorter time limit to be able to support it vigorously. You would 
have to rely upon whatever your studies indicated to be a possible 
shortening of the time. We favor "he shortening of the time, I think, 
but we cannot say exactly how shorn; it ought to be. 

Mr. Moorhead. Some of the executive branch witnesses said that 
because of the sprawling nature of the Government that they were not 
in the same position as a private litigator, and that is why they should 
be allowed more time. We know in these cases that particularly if a 
newspaper or broadcast media is concerned, they have got to have the 
answer quick. News is such a perishable commodity. 
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Mr. Miller. Yes, we realize that. Unless compelled to devote the 
manpower to the effort, the Government would simply take the extra 
time. 


Mr. Moorjiead. I am very much interested in your suggestion on the 
top o 1 page 13 about the interagency or intra- agency memoranda. Do 
you think that we can separate the fact from opinion sufficiently so 
that you can say memoranda must be supplied, that memoranda cannot 
be withheld properly ? 

Mr. Miller. X assume that many of the memoranda will be inter- 
woven. There will be both types of material in there. Particularly 
where there is an adjudicatory atmosphere involved, it is possible to 
know whether the agency is getting the same facts, let us say, from 
its staff, as the facts in the public record. If they are being told one set 
of facts m the form of internal memoranda, then it may be that it is 
highly prejudicial to a person on the outside. I would suspect that 
many of the memoranda will be a blend of advice and facts. It will 
be hard to separate the two. 

Mr. Moorhead. Now, then, would you think that portions of the 
memoianda could bo blacked out that were opinion or recommenda- 
tions, and the portion that was purely factual should be opened to the 
public under the law ? 


Mr. Noland. If I may respond to that, Mr. Congressman ? 

Mr. Moorhead. Yes, certainly, Mr. Noland. 

Mr. Noland. Yes, I think that that could bo done. I think we recog- 
nize that to separate factual materials from opinions and recommenda- 
tions would require difficult judgments. I think, though, that to date 
under the I reodom of Information Act, the courts have been dealing 
with this question on the whole pretty effectively. I do not think they 
have had too many problems in distinguishing the factual portions 
from the opinions and recommendations. Of course, the intcrao-cncy 
memoranda privilege has existed in discovery law for many years I 
think that the courts are used to handling these questions. 

I believe that one of the provisions in one of the bills does specifically 
authorize the court to separate the exempt portions of a particular 
document from the nonexempt portions. I think that that provision 
which wo support, if enacted, would also assist the court in separating 
portions from the opinions and recommendations. 

Mr. Moorhead. I note that the section does endorse the concept 
which appears m the Ilorton bill, the Freedom of Information Com- 
missiqn. However rather than not permitting it to function in the 
adjudicatory situation, I think it might actually be expanded in that 
direction. Maybe it is an institution that wo can use, for example, whore 
it a government defendant cannot answer a request within the 10-dav 
limit perhaps the Commission could be the body to which the agency 
could write a letter saying, “This is why we cannot answer your re- 
quest that soon. Maybe it could bo the institution that would deter- 
mine the proper costs for copying and search. I do not see why it can- 
not perform the adjudicatory function which could then be subject to 
appeal to the courts. It might be able to dispose of, or prevent 50 per- 

whi!e 0f tllG CaSeS fl ° m S ° m§ t0 C ° Urt ’ and then ifc would bo vor .y worth- 
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Mr. Milled. If it would work speedily, and would avoid tlie need to 
go to court. 1 think our concern arises from the fear that, in the case of 
an intractable refusal, it would add one more stop before reaching the 
truly effective vehicle for getting the document; namely, the court. 

This would slow down relief. 

Mr. Moorhead. Well, in the bill it would not be required as a pre- 
liminary step, but really a permissive step. If the complainant wanted 
to use the Commission, he could exercise his option to go there. 

Mr. Miller, I think that is on excellent suggestion, Mr. Chairman. 

We do not read the bill at present os creating a commission that could 
compel disclosure. If it had that power, and the alternative method 
of allowing the person trying to get the document to go to the court 
was preserved, it might meet much of our objection. 

Mr. Moorhead. We will look at that because part, of the feeling is * 

that the complainant does not always want to get into the expense of 
a court case. A commission could perhaps in effect, do some of the legal 
wmrk for the complainant. lie mig.it bo more likely to use that route, 
particularly if they were getting good service and good decisions from 
the commission. 

Mr. Miller. I guess the more experience one has with Federal com - 
missions and agencies, the less one is inclined to be optimistic about 
their inexpensive character or their speed. The use of the commission 
as an alternative approach, if the commission had the powers that 
the court has, might be one solution 

Mr. Mooriesad. As a lawyer, I tend to feel the way you do about 
courts being better ultimately than commissions, but wo could name 
to the commission people who had some expertise in the area of 
security classification — the courts do not have any particular 
expertise in that — and it could also do some of the work of sifting 
through a lot of documents that maybe would tie up the courts if we 
rely on other language in the bill providing for the reversal of the 
Mink case. 

Mr. Miller. My recollection is that it has been contrary to tradi- 
tion to provide a qualification for membership on a commission; to 
state that members ought to have a particular expertise. Indeed, where 
a qualification is mentioned, it is usually in the sense of disqualifying 
a person because he has a financial investment in the field being reg- * 

ulated, or something of that sort. 

I recall the prospects anticipated for the Federal Trade Commission 
back at the time of President Wi son. The idea was to have a com- 
mission which would be staffed hy members with a certain expertise 
in economics and so on. Time has failed to demonstrate a fulfillment 
of the original hopes. It may be, Mr. Chairman, that you would start 
off with the commission staff the way you have in mind. I would won- 
der how over time those qualifications would be maintained, unless 
you are very precise as to the qualification of the appointees. You are 
running against a long tradition of just not specifying qualifications. 

Mr. Moorhead. There would be less financial involvement, I think, 
in security classification than in other fields. We might be able to 
succeed. We ra ight, and I qualify it at that point. 

In the bills before us there are amendments which would permit the 
courts to assess the Government for reasonable attorney fees and court 
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costs. Does the section have any position, pro or con, on that provision? 

Mr. Miller. There is nothing in the statement we have submitted 
today. A year ago we did support that proposal. That would still be 
our position today. 

Mr. Moorhead. Coming back to the Commission ; there have been 
suggestions made that instead of the Commission, we establish a spe- 
cial court — sort of along the lines of the tax court — to handle these 
types of cases. Would this receive better favor from the section than 
the commission idea? 

- Mr. Miller. I do not know. That is something we would have to con- 

sider at great length. At various times in the past the bar has con- 
sidered the advisability of setting up special administrative courts, for 
example, a labor court. Sometimes the bar has supported them. But 
# those propositions have not gone very far. We have not studied the 

proposal you just mentioned. It would take us quite some time, I think, 
to get it through the American Bar, just to get it considered. 

Mr. Moorhead. One section of the amendments would require each 
agency to file an annual report with the Congress on how it has han- 
dled freedom of information requests, and so forth, in the preceding 
year. Does the section have any opinion on the advisability of that? ' 

Mr. ■ Milder, We have not addressed ourselves to that in our state- 
ment. But X think it would be a sensible idea, as a necessary oversight. 

Mr. Moorhead. Finally we come to a question that seems to sort of 
be hot this year. II. It. 5425 would require all agencies to provide any 
information or records requested by the Congress or its properly au- 
thorized committees. This gets us into the question of executive privi- 
lege. Does the section have any wisdom that you would like to share 
with the subcommittee on this subject? 

Mr. Miller. Not at this time. On the fairly short notice we had, we 
were not able to get to that point. It would require considerable dis- 
cussion among ourselves. If your committee would like our views, we 
will proceed in our normal way. We are much like Congress. We have 
to start at the bottom with a committee study. Possibly by the fall we 
could express a view if the matter is still open and before you. 

Mr. Moorhead. Although not directly the subject of these hearings, 
there are some bills directly on that subject before this subcommittee. 

It is hard to separate them— you can’t keep them in neat little com- 
partments. We could submit to you copies of those bills and the provi- 
sion in H.R. 5425. Any views you can give us, hopefully before the 
fall, would be helpful, even if they arc qualified as only being the 
v views of the Executive Committee of the section, or however your 

group may decide. This obviously is a matter that is of tremendous 
importance and if we can ever find a way of resol ving it properly, we 
must do so. It goes right down to the heart of our Constitution and 
the three branches of Government. We have never explicitly resolved 
it in the past, and maybe we never can. But it would be a job that the 
American Bar Association is probably uniquely fitted to give good 
recommendations to the Congress on. 

Mr. Miller. Any hesitancy on my part does not stem from a lack of 
desire to express views to the Congress. The very size and depth of the 
problem, and its constitutional overtones, place rue at the moment in a 
position where I cannot even tell you right now what other sections of 
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the American Bar have appropriate jurisdiction over such a proposal. 
Their views would have to be considered. Then the views of our sec- 
tion, as well as those of other interested sections, would be funneled up 
to the Board of Governors, and then to the House of Delegates. Getting 
into that q uene is a time-consuming matter. 

Mr. Moorhead. Counsel for the minority has a question. 

Mr. Copeniiaver. Just one point on this. At Mr. Erhmborn’s request, 
who regretfully cannot be here today, I sought to contact the president 
of the ABA at the time that we were* holding hearings on executive 
privilege, inviting him to attend. He laid out the procedure that he 
has to follow in having a position developed for the ABA. Apparently, 
he is not able to speak for the ABA without having a decision, I under- 
stand, by your proper organs within the ABA, if that is correct. I 
assume it is ? 

Mr. Miller, He is more or less like a prime minister in a cabinet, 
rather than a president. 

Mr. Copen haver. Yes, and it makes a good deal of sense. The point 
I wanted to make though is I do believe this issue of executive privi- 
lege is even more important than the bill before us today, which is im- 
portant. I do believe there are several bills before the committee, one 
by Mr, Erlenborn, which would provide a narrow area of executive 
privilege which could be claimed. Mr. Fascell has one that limits it 
even more. 

Here is Mr. Erlenborn right now 

Mr. Moorhead. Mr. Erlenborn has just arrived as his name was 
being taken in vain. 

Mr. C ope x 1 1 aver. If somehow on such a crucial and fundamental 
issue, the American Bar Association could study this matter even 
before the fall and provide a position for the committee, this would be 
quite helpful because you may gather that it is a constitutional matter 
wffiich I think your organization should have an opport unity to speak 
to. 

Mr. Miller. Well, let me give you an illustration of my own ex- 
perience with the American Bar. 

Our section believed at one point, and w 7 e still do, that there ought; 
to be a continuing legal education center in the Federal Government. 
It took us a year and a half, I think, to get that through the American 
Bar Association, and that is not even a constitutional issue. We have 
had even less luck with Congress. 

Mr. Copen i i aver. Yes. 

Mr. Moorhead. Mr. Phillips ? 

Mr. Phillips, Just one question. Last week when Mr. Dixon, Assist- 
ant Attorney General, Office of Legal Counsel, testified before this 
subcommittee, he opposed the section of both bills which would author- 
ize the award by the court of reasonable attorney fees and court costs 
in cases where the Government did not prevail in an FOI case. 

One of the arguments he used was that lawyers Avoid d be filing FOI 
suits for each other. Now 7 , this seemed to me to be rather a gratuitous 
slap at the legal profession, its ethical standards, and conduct. Could 
you respond to that type of statement for the record? 

Do you feel that it is a valid criticism of this provision of the bill % 
Do you conceive that this could ever happen ? 
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Mr. Miller. You have given me two questions. First, I do not think 
that it is a valid criticism. Second, if it were abused, there are disci- 
plinary measures available. That is true of all legislation which re- 
quires the bar to help in its enforcement, or in protecting citizens as 
to their rights. 

The fact that abuses can arise is no reason for depriving citizens 
of their rights. 

Mr. Phillies. Of course, this same provision is already in two civil 
rights laws, the Equal Employment Opportunity Act and the Civil 

- Eights Act of 1964. 

The subcommittee is aware of no such abuses of this provision in 
those two laws, and they have been operating now 7 or 8 years. Are 
you aware of any such type of abuse in the award of attorney fees ? 

* Mr. Milt.ee. No, sir. 

Mr. Phillips. I have no further questions, Mr. Chairman. 

Mr. Moorhead. Mr, Cornish. 

Mr. Cornish. Yes. Thank you, Mr. Chairman. 

Mr. Miller, when this legislation was originally passed in 1966, there 
was a feeling on the part of the chief sponsors that at some later day 
Congress should take a look at this legislation and possibly eliminate 
or narrow drastically some of the exemptions in it. This would be a 
good objective to aim for — that as time went on we would try to elimi- 
nate as many of the exemptions as possible and narrow them. 

Do you see any exemptions in the act right now that could possibly 
be eliminated ? 

Mr. Miller. May I have Mr. Noland speak to that, because he has 
devoted a little more time to the individual sections. 

Mr. Noland. I think that probably the last two exemptions could 
be eliminated. To my knowledge, they are very seldom used, if ever. 

I think the type of information that they try to protect would be pro- 
tected under other exemptions in any event. 

So far as narrowing the scope of the remaining exemptions, I think 
that can legitimately be done at this time. We make a number of sug- 
gestions to accomplish that end. 

Mr. Cornish. Now, the example that you gave on the confidentiality 
of information given to the Inspector General of the Army by individ- 
ual soldiers I think was not a good one, because in most cases those 
45 complaints are registered by individual soldiers, and once they are 

taken up with the unit commanders it is quite obvious to the unit com- 
mander who made the original complaint. So, the question of privacy 

* there, you know, may not be as crucial as you would contend. 

Mr. Miller. It has been suggested to me that that may be a defect 
in the Inspector GeneraPs procedures, but we think that the point of 
protecting confidentiality where the Government would otherwise 
be deprived of information that it ought to have is still a valid point. 

Mr. Cornish. Yes. I am glad you brought that point up, because 
that is a very interesting one to me. I think there are two types of situ- 
ations here, one where the Government solicits information with a 
promise of confidentiality, and then a case where it solicits information 
but not necessarily with an assurance of confidentiality. But once the 
Government has it, it applies the standard of confidentiality to it, even 
though it did not offer it in the first instance. 
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Now, do you think that those two types of information should be 
treated in a different way ? 

Mr. Miller. The example I would use happens to be a financial or 
economic one, but let me use it anyway. I recall that some years ago 
there was an investigation under Mr, Cellar of the maritime industry, 
specifically the enforcement activities of the Maritime Commission. 

They found that over the years, something like this was going on : 

A shipper who had a valid complaint would complain to the agency 
that he had been mistreated by a conference member; that is, the 
owner of the ships. The agency would simply take the complaint, send 
it to the owner of the ships. As I recall reading the report of the com- 
mittee, somebody would be sent up to the shipper to see that he did not 
repeat that sort of complaint if he wanted to stay in business. 

That kind of complaint might not have come in with a request that 
it be kept confidential. But obviously under circumstances like that, 
disclosure by the agency of the information destroys ready access to 
complaints. It ought to use the complaint simply as a quivive, and go 
out and look into the matter itself and undertake the onus of investi- 
gating and determining whether there is any validity to the com- 
plaint. Otherwise you just choke off the source of the information, 
since the agency cannot have people everywhere. 

Mr. Cornish. Well, would you agree with me that one of the criteria 
that should be considered would certainly be a request from the pro- 
vider of J the information for confidentiality, that if he makes no re- 
quest for confidentiality, there might be a question as to whether this 
information could not be made public? 

Mr. Miller. I agree. But I am not sure all of our citizens arc 
sophisticated enough to read either the laws or the Federal Register. 

We know they are not. If we are talking about ordinary people, then 
we canndt assume that they know that much about how to protect 
themselves. I am really not sure it ought to be limited just to cases 
where they ask for confidential treatment. I think the agency might 
have to exercise some judgment. 

Mr. Cornish. Now, in regard to the sixth exemption where we get 
into the privacy issue directly, that exemption at times bas been used 
by Government agencies to deny the examination of files to individuals 
where their own particular file is involved. _ r 

And I just wonder whose privacy is being guarded, whether it is the 
Government’s privacy or what. Cert ainly it is not the individual whose 
file is involved. 

M r. Noland. May I respond to that ? 

Mr. Cornish. Yes. 

Mr. Noland. I think there is no basis for doing that. It seems self- 
evident to me that you would not be invading personal privacy if you 
were releasing information to the individual concerned. If such an 
instance were presented to a court, I am confident that it would order 
disclosure. . 

■Mr. Cornish. Thank vou. Mr. Chairman. 

Mr. Moorhead. Mr. Ivronfeld. 

Mr. Kronffxu. Thank you. 

In the amendment proposed in H.R. 5425. (2)(bW2) on internal 
personnel rules and internal personnel practices, a clause was added 
at the end to protect information which would, if released, unduly 
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impede the functioning of an agency. We had thought at the time this 
was drafted that that would, in fact, protect those internal rules which 
were not internal personnel rules, but if released would impede an 
agency function such as the examples you mentioned, audit schedules 
or parameters for investigation. 

The purpose of the amendment originally was to limit the Govern- 
ment s use of this section to lock up manuals, regulations, and direc- 
t.ives which we thought should have been made available for inspec- 
tion under that section in part A of the bill. 

Do y ou feel that this clause at the end about impeding the function 
of the agency would not fully protect those kinds of directives which 
while not personal should not be released? 

* ^f r * ^Ph AND .‘ WgII? no, we would support the addition of that type 

or qualifying language to the second exemption. In our statement we 
propose a very similar qualification. There is no significant difference 
between our proposal and yours except in style. 

The one change which we propose in your amendment is deletion of 
the word “personnel”. In our view, the use of the word “personnel” in 
light of the past history and wording of the exemption could be read 
to suggest that you are referring to personnel matters, policies like 
parking space allocation, vacation policy, and that sort of thing. We 
do not think that is what you are trying to protect here. We think that 
you are trying to protect all types of internal guidelines intended for 
the use of agency personnel where disclosure would affect the function- 
ing of the agency. 

I think we are in essential agreement with the amendment that you 
have proposed, except that we would recommend the deletion of the 
word “personnel”. 

Mr. Kronfeld. The section then does agree that it should be lim- 
ited as much as possible to promote the disclosure of all of those 
directives which do, in fact, affect the public, although are not writ- 
ten directly for public consumption ? 

Mr. Noland. Oh, absolutely. Only those records whose release would 
unduly affect the functioning of the agency should be withheld. 

Mr. Kronfeld. Thank you, Mr. Chairman. 

Mr. Mooriiead. Any further questions ? 

Mr. Copeniiaver. I have a couple, if I may, just briefly, because 
he has to go. 

Directing my question strictly to your testimony with regard to the 
* exemptions and the amendments to them, it would seem to me that the 

effort could be made to make more precise the language of the exemp- 
tions in the act. I think that is what we have been trying to do in the 
legislation, limiting exemption 2 to strictly internal personnel mat- 
ters ; exemption 4 to trade secrets and commercial and financial data. 

Mention has been made of the need to safeguard auditing manuals 
under exemption 2 or attorney-client privileges and other privileges 
under exemption 4. My question is, can we not better place these pro- 
tections within an exemption which fittingly applies to this category 
of protection? 

For example, with regard to the internal auditing manuals and 
other types of investigative matters, should they not more properly be 
considered within exemption 7 on investigations ? 
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Now, admittedly it says law enforcement matters, but maybe we 
ought to revise exemption 7 to be sure that that type of procedure 
is covered within investigations? 

Similarly with regard to the legal privileges which you suggest 
should be continued under exemption 4, should that not be more 
properly covered under exemption 3, which talks about other statutes 
which provide protection with regard to privacy matters ? Should not 
invasion of personal privacy matters be properly covered under 6, 
where we get into questions of invasion of privacy, and I might allude 
to your example of the individual in the military personnel who goes to 
the inspector general ? Is that not an invasion of privacy matter which 
we ought to cover under 6? Is not our effort, in conclusion, to try to 
make more precise and tighten up these exemptions without i tecessarily 
doing away with the need for protection as you suggest in your 
statement ? 

Mr. Miller. I am sure that the committee in its wisdom will decide 
whether tightening up, which we would recommend, could be accom- 
plished by putting things together in a single exemption. I would only 
suggest that you consider this. There is quite a bit of legislative or 
case history now, and one looks up t hat erase history by reference to the 
sections and exemptions that have now become rather well known. 

This provides a gloss on the present statute which makes it rather 
easy for the lawyer to learn what came before. If you now jump parts 
of one exemption to another, it will be awfully hard to build on what 
has been done before, from the pc-int of view of researching judge s 
decisions and w forth. That is the only misgiving I would have offhand 
about following the course you are suggesting. 

Mr. Co pen haver. May I make one final comment. You have come 
in her© and testified pretty much in favor of our legislation, therefore 
we look kindly upon you. 

But on top of that, let me commend you for your statement today, 
because over the past 10 or 15 y ears, the American Bar Association has 
entered the real world, and contrary to certain other professional as- 
sociations, I think that the work that you are doing in your particular 
section that you are involved in and the ABA in general really de- 
serves a great deal of commendation for testifying for and working for 
legislation to make it effective. And I want to thank you for coming. * 

Mr. Miller. I attended the meeting of the house of delegates of the 
American Bar Association in Cleveland in February. I believe it was 
announced that 30 percent of the house were there for the first time. 

Those inclined to think of the ABA as a group of oldtimers 

Mr. Copen 13 aver. I know you are growing. 

Mr. Miller. We all get/ older, but we have some input from the 
younger part of the bar. 

Mr. Moorhead. It is my observation that lawyers seem to be younger 
as each year passes. 

Thank you very much, Mr. Miller and Mr. Noland. We appreciate 
very much your help, and we hope you will ponder that “executive 
privilege/’ situation and see if the ABA can be of help to us in this 
very difficult area. 

Mr. Miller. I want to thank you again for your kindness in allow- 
ing me to come out of turn. 


Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2 



Approved For Release 2000/09/14 : glA-RDP75B00380R000600070001-2 

Mr. Moortiead. I think the kindness is really owed to Mr. Koop 
and not to us. 

This subcommittee would now like to hear from Mr. Theodore 
Koop, representing the Radio-Television News Directors Association, 
an organization of about 1,000 members. 

Mr. Koop, as always we are delighted to see you before this sub- 
committee, because you have given us so much help in the past. 

STATEMENT 0E THEODORE KOOP, EADI0-TELEVISI0N NEWS 
DIRECTORS ASSOCIATION 

Mr. Koor. Thank you, Mr. Chairman. 

* Mr. Chairman and members of the subcommittee, my name is Theo- 

dore F. Koop and I am the director of the W ashington office and a 
past president of the Radio-Television News Directors Association, 
and as the chairman has noted, we do have about 1,000 members 
throughout the country. 

KTNDA welcomes this opportunity to endorse legislation designed 
to make more effective the Freedom of Information Act. Newsmen 
were delighted when that act was passed 7 years ago, but its appli- 
cation has been somewhat disappointing. Although it has brought 
into the open much Government material that should not be kept 
secret, imperfections have prevented it from becoming as fully opera- 
tive as its advocates hoped. 

Administration of the letter of the law is no more important than 
carrying out its spirit. Regrettably, many officials have chosen to in- 
terpret it narrowly instead of broadly as the Congress intended. In 
numerous instances they have managed to delay or reject proper ap- 
plications for information. Reporters have complained about compli- 
cated and expensive procedures. Some have even thrown up their 
hands when they found their legitimate requests being blocked at 
every point. 

Therefore, it is a happy circumstance that this subcommittee is 
looking into this serious matter at a time when freedom of the press 
and freedom of speech are under widespread challenge in the United 
States. Ovorclassification of Government documents has reached a 
ludicrous stage. Indeed, the executive branch has been wrapping it- 
self in a cocoon of secrecy that has no peacetime parallel. As a result 
of Supreme Court decisions that newsmen must disclose confidential 
* sources to grand juries, the flow of information about corruption and 

malfeasance in office is drying up, perhaps with one current exception. 

The American people are not receiving all the facts to which they 
are entitled. 

Thus congressional action in strengthening the Freedom of Infor- 
mation law will be a clear signal to all Government agencies that they 
must stop dilatory and obstructive practices. It will underline the 
original concept that secrecy can no longer be tolerated. 

Let me comment briefly on some of the provisions of bills pending 
before this subcommittee, first in regard to II.R. 5425, which we gen- 
erally support. One of our concerns as newsmen, of course, is prompt- 
ness an obtaining information for our audiences. Hence we endorse the 
provisions of section 1 which would set a 10-day limit in responding to 
an inquiry and a 20-day limit in acting on an appeal. 
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We also approve of the proposal to require the courts to make a 
fresh examination of contested material, to determine if the records 
should be withheld. This is particularly important with records in- 
volving the national defense or foreign policy of the United States. 

The bureaucratic tendency to overclassify such documents cries out for 
court review. Section 1(e) would speed up court action and lighten 
costs for successful private appellants. The latter is a special burden 
on smaller communications companies. 

Section 2 should be helpful because it would clarify and toughen *, 

several points in the present law. It seems to us that the new section 
2(d) would be valuable by requiring agencies to submit annual reports 
on their actions under the law; they must disclose their disclosures — 
and the restrictions thereto. It should encourage agencies to develop a * 

good record. 

Some of the provisions of H.R. 4960 are similar to those of H.R. 

5425. I have considerable doubt, however, about the proposal to estab- 
lish a Freedom of Information Commission. Its intent — to enhance 
enforcement — is commendable, but I cannot help but feel (.hat it sim- 

S adds another step and thus encumbers the appeal procedure. TJn- 
the courts can make a showing that appeals are burdening them too 
heavily, I would be inclined to leave the job to them. I also have some 
concern lest such a Commission become too zealous and start making 
judgments on freedom of information matters outside this one act. It 
is a field in which, unfortunately, everyone seems eager to express 
opinions. 

Finally, I like the plan outlined in H.R. 7268 for making an agency’s 
chief information officer responsible for handling requests for records. 

Presumably he has a greater knowledge of journalistic problems and 
therefore should be more understanding of and sympathetic to appli- 
cations for information. It centralizes control at the proper point. 

Speaking of Government information officers, I was impressed re- 
cently by some comments of one of the more thoughtful and credible 
members of that group, Robert McCloskey, who has been the State 
Department’s spokesman for nearly a decade. In a talk at the National 
Press Club before lie left to become U.S. Ambassador to Cyprus, Mr. 

McCloskey said: 

It is not sufficient merely for the government to state a conviction that a free 
and imintimiclated media is essential to a democratic society. As the government 
performs it must inform. Demands, assertations, pleas for credibility on faith 
might well in the end be vindicated and full tiled ; where they are not — because 
the government neither performed nor informed— the demands, assertations and 
pleas can end up mocking the government. The press and the public have a 
right to expect serious performance on the government's declarations of intent. 

If government is to err, it will have to do so on the side of liberality in deciding 
what the public has a right to know. 

Those are splendid sentiments. 

If that attitude can be spread throughout the Government, we shall 
have made great progress in keeping the American poo ole informed. I 
am convinced that strengthening the Freedom of Information Ast 
will be a major step in that direction. 

Mr. Moorhead. Mr. Koop, in commenting on your conclusion— your 
quotation of Mr. McCloskey — and your statement on page 1 about 
carrying out the statement of the law, if we could have people in 
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Government carrying out the spirit we would not have to worry about 
these amendments that we are proposing now. 

Mr. Koop. No, they would become very minor in importance. 

Mr. Moorhead. If there were only some way that we could persuade 
the people in the executive branch that, in the long run, they are going 
to be better off sharing information with the American people — which 
I am convinced they would be — we would not need amendments like 
this. But unfortunately, we seem to be unable to get that message 
through or persuade them of that, so we do have to think about amend- 
ments to the law. 

I am interested in your comments on the Freedom of Information 
Commission. It was not my idea ; it is in Mr. Horton’s bill that I also 
cosponsored. What you say is you have some concern lest such a com- 
mission become so zealous and start making judgments on freedom 
of information matters outside this one act? 

When I think of the commission in being too zealous, I -would think 
it would be too zealous in spreading information, rather than the other 
way around. 

Mr. Koop. Hopefully in that regard, but it seems to be symptomatic 
that when people get their fingers into the first amendment, that they 
like to draw judgments of their own. 

For example, in the current shield legislation being considered, 
opponents of that legislation point out that it does inhibit the first 
amendment a little, and that properly the first amendment should 
have no inhibitions whatsoever. And you just cannot help but wonder 
whether there might be a little something in this particular case along 
that line. 

Mr. Moorhead. It would be my concept that there would be no 
requirements that anybody would be required to go to the Commission 
first, that they could make a choice of either the courts or the Com- 
mission as their first step, and in a little bit, where you have two courts, 
in effect, competing for business, why, each one gets a little more 
liberal with the potential complainants, and it almost stacks the case 
a little bit in favor of the requester of information, which is quite 
frankly the situation I would like to see. 

Mr. Koop. Certainly I agree with you on the latter point. But would 
not this actually come down to another court system? Would the 
Commission not soon be adopting the same procedures and techniques 
that a court actually does ? 

Mr. Moorhead. It could very well be. But my fundamental position 
is, wo would be no worse off so long as we preserve the right of the 
complainant to go directly to the court if he so chose. But, he might 
find that the track record of the Commission was even more favorable 
to him, less expensive, they could do some of the legal work for the 
complainant which the courts cannot do, and they may end up with a 
better system. 

That is really my thought on it. 

Mr. Koop. You mentioned in the discussion with the previous wit- 
ness the possibility of having some members of this commission be ex- 
perts in the field of Government classification. I would be inclined to 
disfavor such a program, because I think if they are experts in that 


Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2 



Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2 

330 

field, they would have become so through years of experience in classi- 
fying and not declassifying. 

Mr. Moorhead. Well, we did have before this subcommittee in the 
last Congress an expert in this field who is a joy and a delight, a 
Mr. William Florence, who said that 99.5 percent of all documents 
classified should not be so, and was al>le to argue persuasively from a 
long and distinguished Pentagon background in this field. So that, is 
the kind of person I would like to see. 

Mr. Koor. I am afraid he is the exception. 

Mr. Moorhead. Yes. 

Mr. Erlenhorn? 

Mr. Eiolenbohx. Thank you, Mr. Chairman. 

Let me follow up with the questions the chairman asked about vour 
statement relative to the Commission. As I read II. R. 4960, it rather 
specifically limits the power and duties of the Commission to making 
judgments under section 552 of title 5 of the United States Code. So I 
am somewhat confused by your concern there about going outside the 
act and making decisions based on sections of the Constitution or other 
acts. 

It does not appear to me that they are given that authority. 

Mr. Koor. I am not afraid of other acts because there is really 
nothing comparable in this field that I would expect them to get into 
from a legal standpoint. But, just the idea that once they are involved 
in freedom of information, they are human, after all, and they might 
well be tempted to make pronouncements. 

I do not, mean legal steps, because obviously they could be restrained 
as to what they could do legally. 

Mr. Erlenborn. Well, pronouncements? I cannot imagine the Com- 
mission would be in the position cf sending out press releases as to 
their thoughts. Their job is to respond to complaints and issue de- 
cisions. No, I cannot imagine any commission undertaking to make 
a study and issue reports that are not at all authorized or directed 
under the legislation. 

Second, sections 219 and 220 specifically refer to section 552, title 
5 of the United States Code, and I do not sec any authority for them 
to make decisions outside of that. 

I notice you also say that you feel this may simply add a step and, 
therefore, encumber the appeal procedure*. Now t , I ain a little confused 
by that, too, since they are not involved in any part of the judicial 
process, except if they are asked by the court or original jurisdiction, 
the trial court, to aid them. 

Mr. Koor. Well, as the chairman has pointed out, if this is consid- 
ered an alternative step, I think that improves the situation very 
much. 

Mr. EnnmsrnonN. Which I think it clearly is, and what it may be is 
a step where action can be forthcoming within 30 days, rather than 
having to go to the court with the incumbent delays. 

Mr. Koor. Yes, there is no question but what it would be faster. 

Mr. Erlkxbobn. One last question. On page 2 of your statement yon 
say that as a result of Supreme Court decisions newsmen must dis- 
close confidential sources to grand juries and the flow of information 
about corruption and malfeasance in office is drying up. Then paren- 
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thetically, outside your statement, you said except maybe one particu- 
lar thing that is quite newsworthy today. 

Since I feel that the importance of quantity of information is over- 
shadowed by quality of information, I would like to test the quality 
of this information that you are giving us. 

Do you have any empirical data to sustain your conclusion that news 
sources are drying up as a result of the Supreme Court decisions? 

. Ml '. Koor. I think the best thing I could refer you to, Mr. Erlenborn 
is testimony on the shield bills before both Houses, before the sub- 
« committees in both Judiciary Committees, and various witnesses have 

testified to that effect. 

For instance, I happened to be sitting in the Senate Subcommittee 
w ion I aiu Branzburg, who was one of the defendants in the original 
Supreme Court cases, was testifying that since that time he has moved 
to Detroit from Louisville and is doing investigative reporting there 
and has definitely found that sources there are drier than theV were 
even a few months ago. And there are similar statements in those 
records. 

Mi . ii/RLENBORN'. I have found that, oven among the newsmen there 
is a great difference of opinion as to the necessity or the advisability of 
a shield law. I recall reading the testimony of a newsman, quite well 
known, who has appeared before this committee many times. When he 
testified before the House Judiciary Committee on the shield law, he 
said that the passage of a shield law would be a greater boon to or- 
ganized crime than the fifth amendment ever has been. 

W otild you agree there may be even a difference of opinion a mono- 
your newsmen as to the shield law ? 

Mr. Koop. There certainly is, and I would be surprised and amazed 
it newsmen were ever of the same opinion on any subject. But it o^ocs 
back to tampering with the first amendment. I think that is the reason 
lor the opposition of the other gentlemen, the gentlemen of whom you 
speak and others who feel that way, and I am tempted myself to take 
that position. 

Mr. Erlenborn. I know it is outside the scope of our inquiry today, 
but I have often wondered on the question of the shield law. First of 
all, an absolute shield law would apply to me, or to any other individ- 
ual in the United States, who said that he or she intended to publish 
or write a paper. That would be an absolute law. If you had anything 
less than that, you would have the Government defining who is or who 
is not a newsman, and in effect licensing the news profession. It seems 
« . me > rf you have worries about the first amendment rights, those wor- 

ries ought to be brought right to the fore when you discover that the 
Government has power to license news people. 

Mr. Koop. That is a very worrisome angle, and the only way I can 
see to get around it is j ust to leave it wide open. 

Mr. Erlenborn. If you leave it wide open, then nobody will ever have 
to testify before a grand jury again. They will have the shield law. 

I hank you. 

Mr. Mooriiead. Mr. Phillips. 

Mr. Phillips. Thank you, Mr. Chairman. I want to express our ap- 
preciation for your fine statement, Mr. Koop, and underscore one point 
that you made at the bottom of page 3, where you reference H.E. 7268, 
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Mr. Moorhead’s bill, which would upgrade the status of public infor- 
mation officers in Federal agencies. 

While that bill has been referred to this subcommittee, we had not 
been including it in these particular hearings. But I think that the 
point that you make here is a very important one; you are relating 
the centralization of authority as provided for in that bill to a very 
salutary improvement in the Freedom of Information Act and in the 
administration of that act. I think this is an extremely important point 
and, of course, one of the purposes of the bill. This stems from much 
of the testimony that wc received last year during our hearings on the 
administration of the act, wherein agency after agency, it was very 
clear that public information officers have very little to say in deci- 
sions affecting the Freedom of Information Act. Most of these deci- 
sions are made by general counsels of the agencies or by administrative 
assistant secretaries or undersecretaries or other high levels of the 
bureaucracy. The public information officer, who has the best working 
knowledge of what information is, and how the dissemination of it 
would assist both the agency program in informing the public, has 
been almost completely ignored in most cases. 

In a few cases, for example in HEW, the public information officer 
was an assistant secretary and had a level of ‘‘clout,” so to speak, within 
the bureaucracy, and that department has one of the better records 
in administering the act. That was one of the reasons that prompted 
this bill. 

So we appreciate your commenting on it here, because it is thor- 
oughly within the context of these hearings, even though the bill was 
introduced just recently and had r ot been included in this series of 
hearings. 

Mr. Koop. T think it could do a great deal to improve the climate of 
administration. 

Mr. Phhjjps. Thank you, Mr. Chairman. 

Mr. Moorhead. Mr. Copenhaver? 

Mr. Copeniiaver. No. 

Mr. Moorhead. Mr. Cornish? 

Mr. Cornish , Thank you, Mr. Chairman. 

Mr. Koop, a thought has just occurred to me for the Jirst time with 
your testimony because you represent the Kadio and TV News Di- 
rectors Association. But most of the language in the. Freedom of 
Information Act is really aimed at documents, files and records, and 
a good portion of television news is; really set forth in visual terms. I 
would think th at could create a problem. 

Now, I know we have had some problems in Thailand with access 
to U.S. air bases there, and that is probably a good example of what I 
am talking about. Can you think of any special problems which tele- 
vision would have, for example, which would not come under the 
provisions of this bill where it might be useful to put in some language ? 

If this is occurring to you for perhaps the first time, it might be a 
good thing to give that some further thought and save a space in the 
record, if the subcommittee so desires, for an insert. 

Mr. Koop. That is a very interesting point, Mr. Cornish. It had net 
occurred to me because I think we have been considering this from a 
reporting standpoint rather than a pictorial one. We like to get pic- 
tures where we can, but certainly the first news is the factual material. 
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I recall one example. Some years ago the Air Force general officers 
were called together for a conference on public relations, and one 
general at the end of the session got up and said, “Well, I never be- 
lieved in public relations, but I realize now that it is an important 
matter, and I am going home and practice it.” He went back to his air 
base, and shortly thereafter a training plane crashed on the base, and 
the local newspaper — and this was not a television station, but it 
could apply particularly to television film — came out to get informa- 
tion, and the general closed the gates of the base. . The paper, fortu- 
nately, called the Pentagon right away and got him overruled. But, 

- there is one occasion where we certainly would want visual material. 

I would like to explore that further if I may, Mr. Chairman, and if 
after talking with ray colleagues, if I can find anything fruitful I 
wfill be glad to submit it further. 

Mr. Moorhead. We would welcome that, Mr. Koop. 

Mr. Cornisii. I think that is a special problem that we really have 
not focused on too much in relation to this bill, Mr. Chairman, and 
it would be very useful. And I thank you. 

Mr. Moorhead. Mr. Kronf eld % 

Mr. Kronfeld. No questions. 

Mr. Mooriiead. Any further questions ? 

[No response.] 

Mr. Koop, again thank you very much for not only your informa- 
tive but erudite and witty presentation. We appreciate it. 

Mr. Koor. Thank you, Mr. Chairman. 

Mr. Moorhead. The subcommittee would now like to hear from Mr. 

Ronald Plesser. Mr. Plesser is one of the better informed attorneys on 
the subject of the Freedom of Information law and has probably 
handled more cases than anybody else in the United States. Mr. Plesser 
is representing the Center for the Study of Responsive Law. 

Mr. Plesser, we have welcomed your help in the past and we do so 
particularly today. 

STATEMENT OF RONALD PLESSER, CENTER EOR THE STUDY 0E 

RESPONSIVE LAW 

Mr. Plesser. Thank you, Mr. Chairman. Thank you for inviting me 
to present my views on the Freedom of Information Act and the vari- 
ous proposed amendments to that act, H.R. 5425 and H.R. 4960, which 
are pending in front of this committee. 

I am a staff attorney with the Center for Study of Responsive Law 
and have spent 100 percent of my time over the past year on the 
Freedom of Information Act. I have filed during that period on behalf 
of various clients over 15 Freedom of Information Act law suits. This 
is in addition to my being counsel on appeal and counsel for amicus 
curiae in various other cases. I have also worked with the press and 
various consumer type groups concerning the Freedom of Information 
Act. From my vantage point the act works, but just barely. I would 
first like to comment upon the pending legislation and then comment 
upon some additional suggestions. 

The decisions obtained from courts have been overwhelmingly 
favorable to plaintiffs seeking access to information. In the period 
from July 4, 1967 to July 4, 1971, this subcommittee reported that 99 

96 - 576—73 22 
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cases were brought, in court and the Government’s refusal to grant 
access was sustained in only 28 cases. Our experience strongly reaffirms 
tins. VV e have initiated more than 25 cases, of which approximately 10 
are pending. Of that number the district court has sustained the Gov- 
ernment s\vithhohlmg of information in only two cases, and one of 
those two is presently pending in the Court of Appeals for the District 
ot Columbia. It is clear that when challenged, in the majority of cases 
tlie agencies have been unable to sustain their policies of secrecy. Much 
ot what is wrong with the act is its procedural loopholes that allow 
a ? d employ*® of those agencies to flout it with 
Som f of t }u ; legislation proposals before this subcommittee 
attempt to resolve the loopholes. 

I think the most important problem that, we are faced with is the 

tlm 6 vS Z'i kn ? w in U . us 0< “ nimttee ’ B hearings last year and over 
tlie \eais that we have given horror stones about how long it has 

Droblemll nt‘ V nnatl I! 11 ’ h thin . k a11 else, time delay has been the 
fiifonmtion^ Act y Styn,led the °P«ation of the Freedom of 

DerStLT August 1972, we made a request of the 
Department of Justice for certain information concerning business 
review proceedings of the Antitrust Division. This procedure has al- 

C m fidentla1 ’ and we vva . nted to Structure a court cliallenge to 
that pohey. laere was no unique issue, and it was something that had 
been considered both factually and legally by the Department of Ju“ 

t] - m f and /- hey had Published regulations specifically 
stating that this information was confidential. But, it still took us 6 
months, 6 months to get a final agency denial from the Department r f 
Jusice where there was no question that the information was identifi- 
able, and there was no question about what their position would have 
been concerning disclosure. 

I think that; the legislative reform in H.R. 5425 goes a long wav 
toward helping this problem. I think it is mandatory that there be a 
unite time period put on the agency’s response period. However, there 
is one problem in II.R. 5425 that 1 would like to address, and that is it 
seems to me to create as law, the administrative appeal process. The 
administrative appeal process is not in any legislation, it is something 
that, has been created by the agencies. An individual makes a request 
to a Federal agency; he is denied; he then has to go back and appeal 
again, and then he is denied again. Only then can he go into court In 
my experience I can think of no situation where an agency’s position 
has substantially changed on appeal. Tlie first decision is usually the 
nnal one, and to go back to the agency again to get a “head of the 
airency determination” usually <o us means just a further delay in time. 

< 10 m my experience working in the field, the Government should be 
given a unite period of time to respond. Perhaps 20 clays, and that 
should be the final agency response. 

if thfc current language is kept in II.R. 5425 
ana the appeal period is allowed, is to allow an appeal period of 10 
instead of 20 days. There is no reason for 20 days on appeal. Certainly 
a Jot less reason than there is to haye more time on the initial request. 

Un appeal all of the files have been in one central location and theoret - 
ically somebody down on the administrative staff level has written s> 
memorandum sbout it, thus making the review procedure very simple, 
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The head of the agency or his delegate reviews it. So, if an appeal pro- 
cedure is kept we strongly think that at a minimum it should be 10 and 
10 or 20 and 10, and that can bo worked out. But, I think 20 days is too 
long on appeal, and it should be recognized that the appeal process 
really serves very little purpose. 

1 might add that the Federal Trade Commission has already adopted 
this suggestion in their regulations, and the first response you get f rom 
the Federal Trade Commission is the final response. If they deny you 
the information you do not have to go back and get an appeal. It has 
been about a month and a half since the program started ; it takes them 
* 5 weeks, I think, once they got used to it. There is np question that a 

final determination could "be cut down to something like 20 days. 

Another problem related to the time problem is the time it takes to 
t get a case through court. Our experience has been that before the Gov- 

ernment answers a complaint filed in the Federal district court, it is 
usually 70 to 90 days. They have 60 days under the Civil Rules of 
Procedure as a Federal defendant, but we find almost without excep- 
tion that the Government asks for an extension of time. In a study 
William Dobrovir did and presented to this committee last year, it 
shows that it takes well over a year to take a Freedom of Information 
Act case through the court, which is inexcusable, especially in light of 
the fact that the statute specifically says that all of these cases ought 
to be expedited. 

I think again there is no excuse for the Government to have to have 
60 days to respond. All of the files have been located, all of the legal 
positions have been developed, and all of the facts of factual informa- 
tion has been developed in connection with the administrative process. 

And 20 days, which is the period of time allowed a civil defendant in 
regular civil litigation in the district courts, should also be applied to 
the. Federal defendants in Freedom of Information Act cases. 

One of the best provisions of H.R. 5425 from my point of view is the 
section that allows legal fees to be assessed where the Government lias 
not prevailed in Freedom of Information Act litigation. I have an ad- 
dition to propose to that. There are instances where you get some in- 
formation and certain portions of the information have not been made 
available. The courts are very flexible and in their de novo review some- 
times you get 90 percent, but you do not get everything. They might 
- want to eliminate some personal references to particular people’s names 

or particular statistics. Therefore, it should be substantially prevailed 
so that if you get 90 percent of what you want you should still be able 
„ to get legal fees. And I think that is a little unclear in the present lan- 

guage of the legislation. 

Just to stress that point, I think your figures show that half of the 
cases have been brought by private industry and of course they can tax 
deduct their legal fees incurred in Freedom of Information Act cases. 

The private citizen or citizen groups who receive no financial gain as 
a result of bringing the Freedom of Information Act case need to 
have the legal fees paid by the Government when the Government is 
not successful, because otherwise no one will be able to bring these 
cases. It costs the minimum of $1,000 to $1,500 in legal fees in the dis- 
trict court. 

Now, so far as the cases that have been brought by private industry, 
and groups like mine that are funded by foundations, and in certain 
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instances newspapers, that the general citizenry and the newspaper re- 
porter who is not backed by a major newspaper cannot avail himself, 
and when he is clearly in the right of the remedies made available by 
the statute. I think that the assessment of legal fees is crucial if this act 
is to do its job, and that is to guarantee public access to information. 

One of the problems, and I thirk this addresses itself to the ques- 
tion of the commission that you were discussing before, was there is 
no leadership in the Federal Government on the Freedom of Informa- 
tion Act. The OMB has attempted to take some leadership position, as 
I detailed in iny written statement. As this committee is well aware, the 
OMB in 1972, through Director Shultz, when he was then at OMB, * 

sent out a memorandum to all agencies saying that the fees charged 
for copying and processing of requests should be cost related. And he 
set that out as a mandate to the agencies. Well, months passed, and 
months passed, and months passed, and regulations did not change. 

Finally I think someone in OMB stated to the staff of this committee 
that they had decided to allow the agencies to do what they wanted. 

OMB had pulled back from their position. The Department of Justice 
attempted to put some leadership in here, but they are limited because 
of funds, because of time and because their interest is defending their 
clients and not really attempting to change policy or to encourage their 
clients to provide more information to the public. And I think there 
is a definite need for some kind of a mechanism to provide the super- 
vision. I think this committee has done a commendable job. The Senate 
has not done very much, and hopefully they will start doing some. 

I think though that the idea of the commission will just put another 
administrative level on the appeal procedure. Mr. Erlenborn before 
was concerned about its being independent, and why will one action 
affect the other, and why would it put off another appeal procedure. I 
think it definitely will. If you go to a district court judge and say that 
you were denied information, and he knows of the existence of this 
Commission he will say, or at least have a question even if lie does not 
s.oy it, as to why you did not go to the commission. Pie would wonder 
vyhy you thought you were going to have a better shot in district court • 
than you would in that Commission ? 

Mr. Erieniiorn. Could I interrupt to ask a question at that point « 

Mr. Plesser. Yes. 

Mr. Erj.exoorn. Do you in any w ay see this as part of the adminis- * 

trativc remedies available to a complainant that, under law’, he must; 
exhaust before having recourse to the. courts ? 

Mr. Plesser. I do not see that the statute specifically savs that. I 
see that it will be implied by a district court judge. They hate to 
litigate, they hate to have cases. 

Mr. Erlenisorn. I find it very difficult to reach that conclusion since 
the Commission has no power to order anything, and cannot give any 
remedy. I cannot see how it could be construed to be part of the admin- 
istr ative remedies. There is no authority whatsoever to order anybody 
to do anything. 

Mr. Plesser. Well, in the current legislation there is no authority 
to go to the appeal process either, a id very often the agency’s regula- 
tions are sometimes unclear as to whether or not you have to go to an 
appeal. But, ws find that the judges arc very concerned that you < r o 
through all of the possible steps, nor; only the mandatory steps. 
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Mr. Erlenborn. That is good basic law. 

Mi . Pbesser. Sure. And I think that in this case there will be a judge 
who will say how come you did not go through that step which was 
possible, perhaps not mandated, but why are you bothering the court. 

1 u lf iT e not yet seon what y° ur remedies are in this commission. 

Mr. Eblenborn. As a matter of fact, you could make the request to 
tlie commission at the same time you filed your suit. Before your plead- 
ings would be in order you would have your decision — in a 30-day 
. period. I ou really cannot see this as a hangup, can you ? And if it were 

do you not think that one simple sentence in the act could eliminate 
any problem, one simple sentence saying that the utilization of this 
procedure shall not be required as a prerequisite to your right to file 
suit . blow, would not a simple statement like that wipe out any pos- 
sible problem that you might envision ? 

. M 1 ; Passer. No. I still feel that there will bo a tendency— it will 
tend to delay the information. I think the great gains in the area of the 
freedom of Information Act have been in the court cases, not in the 
administrative compliance. 

Mr. Erlenborn. Could it not have exactly the opposite effect in that, 

. a lavorable decision were issued by the commission, therefore, shift- 
. „ c burden to the agency, the agency might very well then make 
the information available rather than go into court? 

Mr. Puysser. Well, the burden is already shifted. The burden is on 
the agency right now to go into court and to prove the reasons. Its 
burden is to show that the exemption applies to the information. When 
we go into court wo do not have to say anything other than the fact 
that we requested the information and were denied it. It is the agency’s 
burden to come up with the defense and the reasons. They have the 
burden of showing why they did not make this information available. 

YVo do not have to make the case. I do not think we really disagree 
that much other than I would like to see some kind of agency that had 
some more affirmative power as far as directing the policy of the agen- 
cies and being able to have power to say that kind of inform ation has 
to be released, and to go to an agency, maybe some kind of OMB of 
information, something that has some influence over the information 
policy of the agencies. 

Mr. Erlenborn. Would that not create the exact problem you fore- 
see * If you give them authority, then they do become one of the ad- 
ministrative remedies that would necessarily be resorted to before vou 
* have the right to go to court ? 

Mr. Plesser. No, I do not think so because I think maybe the kind 
1 am thinking of is structured along the line of the pending 
CPA bill now. 1 

Mr. Erlexborn*. You should not bring that up. 

Mr. Plesser. I should not. 

1 ^hd a ^ so the idea of a kind of an ombudsman kind of thing that 
ones not have to get involved in every case, but when he wants to get 
involved in a case he can get involved in a case. He can go to an agency 
and ask them why this kind of information was withheld and discuss 
it. borne unifying force in Government for an information policy, and 
not just another appeal level. I do not see having another appeal level 
is going to be effective. 
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Mr. Erlenborn. If it were structured as you suggest, then it would 
seem to me you would not even have the right to go to the agency until 
you have been denied. That would then become another step. Our bill 
would say you could make application to the Commission at the same 
time you made the request for information before it had be ; n denied 
So the application can be running concurrently within the 20 and 10 
days, the 30-day period of your original request for information. It 
seems to me this has been structured in a way to eliminate this step- 
after-step delay. Now you are suggesting something (hat would comes 
into play only after you had been denied information and then you 
could go through the ombudsman. If they had any authority, tlia^ 
would then become another administrative remedy which would delay 
your ability to get. into court, Wha; we are trying to structure here is 
something to eliminate delays. 

Mr. Plesseu. One question I have about the Commission, oi course, is 
the one remedy that it has is to say that the information should, be 
public, and the only way that can be used then is as prime facie evi- 
donee against the agency. Well, the agency, it seems to me, can coma 
back with the same defenses in the district court and say, well, the 
Commission was wrong. The reason, why we did not disclose this w r as 
because it is internal documents, and we do not think internal docu- 
ments should be made public. And I do not see the great value ot the 
Commission from a litigators standpoint. If they decide that you are 
not rio-ht, that you are not entitled to the information; I cannot help 
but see that that is going to prejudice your case in court. And I would 
rather just take a. shot with the district court judge and not. have that 
intervening legal opinion, it does not have really any force of law. It :s 
just a legal opinion that is an independent commission, and the ]iulge 
can reject it or accept it. I would just as soon, from my position, re 
able to argue directly to the judge what my position is, have the <iov- 
ernment argue their position, and let him decide without this inde- 
pendent authority also giving their opinion. 

Mr. Erlenborn. Do you see any value to the Commission as a re- 
source of the court? In other words, if you have a recently appointed 
IT S district court judge whose sole background is practicing law in 
Tventuckv, who is faced with a determination of what is or is not m 
the national interest in declassifying or maintaining the classihcation 
of a document, do you want to rely on his abilities or would you like o 
have some resource of experts available to him who can give him some 

Mr. Plesser. You mean like a bankruptcy, special matteis ? 

Mr Erlenborn. Of course that is one of the duties of the Commis- 
sion as seen in the bill. If the judge would so desire he may call on 
them for research. It may save him an awful lot of time going through 
voluminous documents, which is something that the judge may be very 


loath to do in camera. . . . , 

Mr Plf.ssfr. Yes. Wc have come up against that problem a number 
of times. I think we get into jurisdictional problems, that if the < oin- 
mission is going to serve that kind of function for the district, court 
judge it should be- in the judiciary and not an independent agency. , >o, 
perhaps the idea of setting up some special master for information, 
and as you know a special master in bankruptcy, perhaps that -would 
be more acceptable to me. But, I would have to study that more. 


4 
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Mi". Erlenborn. Thank you. 

Mr. Plesser. I would like to discuss the Mink decision. I know that 
has been discussed in these hearings many, many times, and I do not 
have to go through the details of it. I think that the major problem in 
the Mink decision is not in-camera review as such. I think the major 
problem is de novo review. What the Supreme Court did in the Mink 
decision was to not allow the district court judge to have the same de 
novo review on matters concerning national defense and foreign policy 
as he had in cases entailing the other eight exemptions. All lie could 

* do, all he can do in a Mink -type case is determine whether or not the 
information was properly classified. He cannot look behind that clas- 
sification to see whether or not it was properly done substantively. 

+ Ho can only see if it was substantively done in a procedural man- 

ner. That is" the way Congress originally intended the de novo review 
and, of course, Justice Stewart stated that the Congress “has built 
into the Freedom of Information Act an exemption that provides no 
means to question an executive decision to stamp a document ‘secret’ 
however cynical, myopic, or even corrupt that decision might have 
been.” lie goes on to say that Congress “in enacting section 552(b) (1) 
chose to decree blin d acceptance of executive fiat.” 

I think the legislation should make it clear, No. 1, that full de novo 
review can be applied to the first exemption. The district court judge 
being able to use in-camcra inspection or any other tool of dis- 
covery in all of the exemptions. I think that exemption (b) (1) itself 
should be changed. Section (d) (2) of ILK. 5425 provides now that in- 
camera investigations shall be of the contents of such records in order 
to determine if such disclosure or any part thereof cannot be disclosed 
because such disclosure would be harmful to the national defense or 
foreign policy of the United States. What this section does, I think, or 
will do, is cause a great deal of confusion if exemption (b)(1) is not 
changed, because you are really going to have two separate sub- 
stantive tests in the legislation, one in (d)(2) section, and you will 
have the existing test of whether or not the matters are specifically re- 
quired by Executive order to become secret in the national defense and 
foreign policy. And on the other hand, you arc instructing the judge 
that he must do an in-camera review of those documents, and that 
- when he does he has to look, he has to determine whether or not dis- 

closure would be harmful to national defense or the foreign policy 
of the United States. I think the two can be worked together, but 

* I think it would be more effective if the language of (b) (1) is 
amended to read as follows : 

This section does not apply to matters that are specifically required by Ex- 
ecutive order to be kept secret in the interest of national defense or foreign 
policy, and where disclosure would result in substantial harm to the national 
defense or foreign policy of the United States. 

That way you give him the ability to have in-camera review" de 
novo, whatever he wants to do to examine the information and you 
give him a clear substantive standard that he can work under. 

Mr. Eri/enborn. Could I ask a question at this point ? 

Mr. Plesser. Please 

Mr. Ermsnborn. It seems to me that there is validity to the point, 
you are raising here and a similar point raised by the ABA repre- 
sentative about amending this particular exemption in the act rela- 
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tive to classification. However, wou]d not wording such as: “substan- 
tial harm to tlie national defense or foreign policy of the United 
htate^s as the sole standard really be substituting these few fairly 
undefined words, for the whole of our security classification system, 

?* r ’ * JTJ*- 8 ®? Executive order, that is really the only basis at the present 
time . In other words, can we dc away with all of the verbiage that 
is presently detailed in all of the experience we have had under the 
Executive order, do away with all of that and substitute just a few 
words and allow a judge to make a decision on the basis of these 
several words? 

Mr. Pjjssskr. I do not think that will occur because I think that all 
you are do mg here is giving a district court judge the discretion to 
look at the documents and determine whether or not the Executive * 

operated within its discretion. This is even when we use the term 
properly, properly classified, 1 think., or disclosure would result in 
substantive barm, and I think maybe we could put in properly classi- 
fied and we could put in some kind of balancing word so that the 
district court judge would have the same discretional y review in the 
information area that he has in every other aspect of the administrative 
procedure where there are regulations and Executive orders. What has 
happened as a result of the Mink decision is that the courts have no 
power, have no power to really review classification systems. Now, I 
am not going to speak on whether I think it is proper to legislate a 
classification system. I know Senator Muskie and other people in the 
Senate, and I know this committee lias been discussing it in great 
detail. I do not think this would do that. I think all this would do 
would be to allow a district court judge to review the agency’s decision 
and would not give him the power to set policy or determine what is 
not confidential. One of the problems in the Mink decision was that 
there was a lot of information I think admitted by the Government, 
that had nothing to do with national defense or foreign policy, that 
there were some documents that were just, they claimed, internal 
memoranda and there were some documents that were Involved in for- 
eign policy or national defense. But, the Supreme Court refused to 
allow the district court to look at the entire file saying that if they 
classified the entire file then you cannot look at it at all. That seems 
to me reasonable. Certainly a district court judge is competent to see * 

if a document has absolutely nothing to do with foreign policy and 
national defense as against a regular internal memorandum. 

Mr. Ekltinbokn. Let me ask you this. In this instance, we would be * 

giving authority to the judicial branch of the Government. But, let 
us say that we were drafting something that would be giving author- 
ity to the executive branch of the Government. Is there any question 
in your mind that if we gave such loose authority to the. executive 
branch — allow the executive branch to make this decision as to what 
is substantial harm to the national defense or foreign policy of the 
United States — in your opinion, would that be, as it would he my opin- 
ion, a delegation of legislative authority? Is it any less so if that dele- 
gation is made to the courts rather than to the executive branch ? In 
other words, if we are going to legislate in this area, do you not be- 
lieve that we ought to spend more time than to write a classification 
system in about a dozen words? Should we not have legislation that 
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establishes a classification system and gets into all of the nuances 
and gives guidance to the executive and judicial branch « . ■ 

Mr. Plesser. I think that is right. I think you should have legis- 
lation. I do not see that what we are doing, what I am doing m 1 11 s 
rewritten section does what you say as far as being an unconstitu- 
tional delegation of power, because right now there is no federal 
classification system as adopted by Congress. The executive has done 
it completely through executive orders. With the exception 1 think o 
some cryptographic material, and I think there is one section some 
. place that deals with communications information, but other than that 

there are no legislative enactments. The executive through their own 
power has delegated this authority to themselves, as it were. 1 think 
what this section does is allow the judicial branch a check on wnat the 

* executive branch is doing. At which point in time the Congress wants 
to enact a comprehensive classification system, I think that might be 
appropriate. But, I do not see how that affects this section because 
all you are doing is giving the district- court judge the ability to see 
whether or not the documents were, in fact, at least within the realm 
of what should be classified. 

Mr. Erlenbokn. From one comment you made you would agree 
apparently that this language does, not refer to the current classifica- 
tion system, as to whether a document w T as properly classified under 

that system? ' • r 

Mr. Plesser. It does not allow you— it only allows you; to discover 
whether or not the agency went through the procedural steps in classi- 
fying the information. That is all it allows you to determine, or that 
is all the district court judge. can provide. They can take the Manhat- 
tan telephone: directory, as X read the opinion of the Supreme Court, 
and I think certainly Justice Stewart would agree, they could take 
the Manhattan telephone directory, and if they say it is classified, and 
if they go through their internal procedures for classification, and they 
stamp it “classified,” and if I bring a freedom of information case for 
the Manhattan telephone directory, the district court judge can say, 
well, this has been properly classified, and I have an affidavit that it 
has been classified and I cannot grant you access to it. 

Mr. Erlenborn. Are we giving the same test to the court to make 
this determination as the executive order gives to the people in the 
executive branch to make the classification, or are we establishing a 
separate test? In other words, is this a wholly independent determina- 
tion made by the court under the authority given by the section ot 

* the act, or is this a review by the court of the action of whether some- 
one in the executive branch has properly followed or exceeded au- 
thority for classification ? 

Mr. Plesser. First, just as a way of disclaiming, and I do not mean 
to be pulling out of this at all, but the language that I used in this 
exemption was just pulled in from section (d) (2) of the proposed FI.R. 

5425. And I assume that there is some legislative history for the reason 
of putting that particular language in. 

Mr. Erlenborn. My recollection is that these are not even the 
phrases that are in the current Executive order. So, it seems to me it 
would be a wholly different test. 
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Mr. Plesser. Well, it is a very broad, substantive test. The Executive 
order attempts to put in particular areas of classification. There is a 
leal problem. you see, in wliao you allow if you just allow in camera 
review, or if you just mandate a f ull de novo review allowing the dis- 
trict court judge to have in camera review. You have the problem 
that the district court judge does not know what standard is to be 
applied. As you said before, some guy who is practicing law some 
place and becomes a judge and does not know anything about classify- 
mg documents is in a poor position to judge items of national security. 

V ud £ e yesel 1 of the I ).C. Circuit, who is perhaps the most sophisticated 
judge in .die entire Federal system, who was a senior partner at Cov- 
ington & Burling for many years, had a case brought by Congressmen 
Moss and hem to get the Pentagon Papers through a Freedom of 
Information Act case. He dismissed the action and granted a motion 
tor summary judgment to the government saying, well, I do not know 
anything abor t classifications, I do not know if this information can be 
exempted or not, so I am not even going to look at it. That was 2 years 
before the Mink decision. So, you know, I think it is important to get 
that point out. It might pull against my position slightly, but I think 
that there is a necessity, an abosolute necessity to put some kind of 
a broad standard in there, and I think broad might bo better in this 
case so a district court judge will have the power and he will have 
some kind of a standard to go in. Perhaps my language is not appro- 
priate, but that can lie changed. 

ErijEjceorn. -Let me just press the point with one last question. 

11 this is not the same standard as the classifier of information is to 
follow, then are we not faced with two standards — one where the per- 
son classifying the information, following clearly the authority given 
him in that Executive order, has properly classified the information 
arid, therefore, refuses to give it to the person seeking it under the 
b reedom of Information Act, and then another when you go to court ? 
i ou can find the executive branch properly was doing what they had 
authority to do, but the judge said under a different standard, that it 
must- be made available; therefore, the person gets the information, 
and the agency that lias acted wholly properly would have to pay the 
court costs and attorney fees. 

Mr Plesskr. That is precisely why I made the suggestion of tak- 
ing that section 1(d)(2) and moving it into substantive exemptions 
because the problem that you said I think is going to exist. By putting 
this section in section (b), you have new guidance to the agency. 

Mr. Erlenhorn. I do not think we have. * 

Mr. Plesskr. Oh, we do, because section (b) of the existing legis- 
lation— * 

Mr. Eri jRNHCRN. Would this supersede the Executive order ? 

Mr. Plesskr. Well, you would pun a standard under the Freedom of 
Information Act as to whether or not they could withhold the infor- 
mation. 

Mr. Erlenborn. Then we may have two conflicting standards that- 
the classifier has to follow. 

Mr. Plesskr. I think an act of Congress supersedes an Executive or- 
der, but I am not sure. 
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Mr. Erlenborn. Well, it should not conflict. In other words, we 
should have one standard. We should have the judge review that one 
standard rather than in any way have two standards to follow. 

Well, I think I have probably spent too much time on that point. 

Thank you very much. 

Mr. Plesser. Two more points that I would like to make in terms of 
suggestions that are not in the existing legislation. One is the problem 
of accountability. Now, I know this is a very touchy problem, but one 
of the great failures of the Freedom of Information Act has been that 

* there has been no accountability of Federal officials who have re- 
fused to disclose information. There is a statute on the books right 
now, 18 TJ.S.C. 1905 which is a criminal statute which provides for the 

A criminal sanctions if somebody discloses too much information. There 

are now in the Senate various amendments in the codification of the 
criminal code, one presented by Senator McClellan that would hold a 
Federal employee criminal liable if “in violation of his obligation as 
a public servant under a statute or a rule, regulation or order under 
such statute he knowingly discloses any information which he has 
accmired as a public servant.” 

If that is adopted, and certainly 18 U.S.C. does something now, you 
have a position where disclosure law is out of balance. If a Federal 
employee discloses too much information he is in trouble. If he does 
not disclose enough information, if he withholds information, nothing 
can happen to him. What is the natural tendency of anyone being in 
that position? To overwithhold or to overdisclosc? I think it has to 
be clear that he is going to overwithhold. 

I think we mentioned criminal penalties, and we can only envision 
criminal penalties being adopted in absolutely extreme situations where 
extreme physical harm has occurred to persons as a result of failure to 
disclose information. But, I think far more appropriate would be civil 
service sanctions such as termination or suspension where information 
has been clearly and intentionally improperly withheld. I described in 
my testimony a situation we had with Rudv Frank of the Office of 
Economic Opportunity where he was administratively punished, 30 
days’ suspension for disclosing certain information. And we brought 
a Freedom of Information Act law suit on behalf of Mr. Frank. We 
„ got access to that information and the OEO is still attempting to keep 

that suspension in effect and refuses all attempts by Mr. Frank to 
give him his money back. 

# Our position is that someone else at OEO, one of the people who 
would have that information in that situation should also be liable to 
15 or 30 days’ suspension of funds or salary. 

The last point that I would like to make is a short discussion about 
the fifth exemption to the Freedom of Information Act. The fifth ex- 
emption, as you know, states that any information can be withheld if 
it is an interagency or intra-agency memoranda or letter. The act has 
been determined by a couple of courts. One which has the best descrip- 
tion of the purpose of the act has been in Well ford v. Hardin , where 
it says the purpose of the Freedom of Information Act is to guarantee 
people’s right to know how the Government is discharging its duty 
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to protect the public interest. The fifth exemption is to a large extent 
a blanket exemption that allows Federal agencies to withhold any in- 
formation which it determines to be internal. If the purpose of the 
Freedom of Information Act is to open up Government operations to 
public scrutiny, then I can see no alternative but for the fifth exemp- 
tion either to.be severely limited or to be eliminated, but quite frankly 
I have been trying for a long, long time to work on language as to 
how we can amend the fifth, how we can limit the fifth exemption, and 
I have not been able to come up with an adequate solution, I think if 
access is to be guaranteed, the fifth exemption must be eliminated. It * 

has been used almost every time we make an information act request. 

I would say clearly 75 to 80 percent of my cases deal with the fifth ex- 
emption, anything from inspection reports to civil service personnel 
management, evaluation reports, rursing home reports, all kinds of *■ 

information which has been determ ined to be internal. And 1 think that 
that exemption more than any other exemption has stymied the effect 
of the act, and I think that if tie act is to really be progressive, 
and is to do what it is supposed to do. that that exemption must be 
eliminated. 

Well, I think I am open to questions. 

[Mr* Plesscr’s prepared statement follows :] 

Prepared Statement of Ronald I 'lesser. Center for the Study of 
Responsive Law 

. Mr. Chairman, distinguished members of the Subcommittee on Foreign Opera- 
tions and Government Information, the nk you for inviting me to present my 
views on the Freedom of Information Act and the various proposed amendments 
to that Act, H.R„ 5425 and H.R. 4960, which are pending n front of this 
committee. 

I am a staff attorney with the Center for Study of Responsive Law and have 
spent 100% of my time over the past year on the Freedom of Information Aci:. 

I have filed during that period on behalf of various clients over 15 Freedom o t 
Information Act law suits. This is in addition to my being counsel on appeal 
and counsel for amicus curiae in various other cases. I have also worked with 
the press and various consumer type gioups concerning the Freedom of Infor- 
mation Act. From my vantage point the Act works, but just barely. I would first 
like to comment upon the pending legislation and then comment upon some addi- 
tional suggestions. 

The decisions obtained from courts have been overwhelmingly favorable to 
the plaintiffs seeking access to information. In the period from July 4, 1967, to 
July 4, 1971, this subcommittee reported that 99 cases were brought in court and * 

the government's refusal to grant access was sustained in only 23 cases. 1 Our ex- 
perience strongly reaffirms this. We have initiated more than 25 cases, of which 
approximately 10 are pending. Of that number the District Court has sustained 
the government’s withholding of information in only 2 eases, and one of those ’ 

two is presently pending in the Court of Appeals for the District of Columbia . 

It is clear that when challenged, in; the majority of cases the agencies have 
been unable to sustain their policies of secrecy. Much of what is wrong with the 
Act is its procedural loopholes that allow government agencies and employees 
of those agencies to llout it with impunity. Some of the legislative proposals be- 
fore this subcommittee attempt to resolve the loopholes. 

First, above all else, time delay and the frequent need to use agency appeal 
procedures make the public’s right to know, as established by the Freedom of 
Information Act, a hollow right. If a citizen er a member of the press wants to 
obtain information. from an agency, he must first request that information in 
writing. If he is lucky and has sent bis request to the correct office, he might 


1 Hearing?. TJ.P, Government Informnt.iori ^olioicst and Practices — Ad ministration and 
emigration of the Freedom of Information Act (Pari 4). House Subcommittee on Foreiffii 
Operations and Government Information. March 6, 7, 10, 14, and 10, 1972, p. 1338. 
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„ resnonse in no less than a month. Once he has received an initial denial, 
hf m,«fa°ain write the agency and appeal the denial of his information He 
(hen must %v ait another month or two before he receives his final denial. Only 
then has he exhausted his administrative remedies and can he seek judicial lelief. 

And despite ^expedited procedures in the Act, this too may mean delay and 

appeals. colleagues requested access to the business review 

procedure of the Antitrust Division of the Department of Justice. This request 
of August 26, 1972, was not answered until November 24, 1972 when Deputy 
attorney General Ralph Erickson denied all but a small portion of their request. 

They wer ^ced by agency procedure to appeal this denial to the Attorney 
Seneral and they did so on December 0, 1972. They did not receive a response 

* from the Attorney General and consequently filed suit under the freedom °f In- 
formation Act on February 21, 1973, some six months after their initial request. 

Finally on April 18, 1973 they received a final denial from the Department of 
Justice.’ The information that they sought was a clearly identifiable set of ■ rec- 

* ords— correspondence between the Antitrust Division and companies seeking 

merger clearance under the antitrust laws. These have always been ticated as 
confidential by the Antitrust Division. No unique legal argument or difficult 
factual evaluation was involved. There was a pre-existing policy to withhold this 
information from the public, hut it has taken 6 months for them to receive a 
final denial, an assumed, technical prerequisite to a law suit. Other examples 
abound, and it is our best guess that it takes in most instances three to four 
months before an agency finally acts on a request. . „ , . 

In most cases, but especially with the press, it is crucial that information is 
timely obtained. Information is needed usually for a particular purpose, and a 
delay of three months before you are even denied the information often defeats 
the purpose of requesting the information in the first place. Agencies are all too 
aware of this and delay is often used as a way to discourage information re- 
quests. Even though the press was a major force behind the i passage of the 
Freedom of Information Act, it has steadfastly refused to use it. Of the lo0-200 
cases that have been filed under the Act, only four have been brought by news- 
papers or individual reporters. The primary reason is the time it takes to get 
information. A story may be able to hold a week, maybe even a month, but rarely 

^ It^s^rucial that the agencies be mandated to respond within a finite period 
of time Section 1(c) of H.R. 5425 provides that the agencies must make a 
determination within 10 days to an initial request and make a final determina- 
tion 20 days after an appeal has been filed. This solves only half the problem. I 
has been my experience with dozens of cases that the administrative appeal 
process is no more than a rubber stamp. I can recall no instance where an agency 
decision has been substantially changed on appeal. The appeal process is not 
presently mandated by statute but is, with certain exceptions, current procedure 
in every agency It would be appropriate for the Congress to eliminate the appeal 
procedure entffiely and mandate that an initial agency denial is to be deemed a 
final determination. The agency should also he required to make that response 
witbin a finite period of time. Ten to twenty days would not in my experience be 

^Commenting on II.R. 5425, if appeals are allowed to remain an agency pro- 
cedure 20 days is an unreasonably long period of time for a response from an 

* aeenev Tbe time allowed on appeal in no event should exceed 10 days. 

Another related problem with the operation of the Freedom of Information 
Act is the time that it takes for an information case to proceed through the Dis- 
trict Court A survey presented to this subcommittee 2 of the dockets of the United 
States District Court for the District of Columbia conducted by William Dobro- 
vir a Washington attorney, indicates that the average time it takes for a case 
to reach a final determination in that court is 294 days. It should be noted that 
that figure includes the 16 clays that the court took in Mink v. Environmental 
Protection Agency, which received accelerated treatment. In most cases, in our 
experience, the period it takes the court to decide a case is over one year. This 
occurs even though the Freedom of Information Act states that cases brought 
under it are to receive preference on the docket and are to be expedited in every 
way. A major reason for this excessive period of time is that as generally pro- 

8 House Hearings, supra, part 5, p. 1398, 
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set forth in the court’s decision. The agencies have refused to adopt as precedent 
the law that has been adopted by the courts. Three separate courts, one court of 
appeals and two separate district courts have conclusively held that administra- 
tive staffs manuals such as IRS agents’ handbooks and Occupational Health and 
Safety Administration inspectors’ manual were to be made public. 3 The Federal 
Trade Commission, after these cases were decided, promulgated new regulations 
which state that administrative staff manuals are to be kept confidential. When 
questioned, the Federal Trade Commission general counsel’s office said that it 
was aware of the three cases but would not change its policy merely on that basis. 
This is a theme consistent throughout the government; an agency will comply 
only either when it serves its purposes or when it is actually facing litigation or 
a court decision. An even more striking example of this was the case of 
Schechter v. Richardson, which was brought in the District of Columbia District 
Court. Malvin Schechter, editor of Hospital Practice magazine, sought access to 
and obtained eight nursing home inspection reports from the Social Security 
Administration as the result of court action. The government did not appeal the 
case, but when Mr. Schechter approached the Social Security Administration for 
additional documents of an identical nature, the answer was again no, and Mr. 
Schechter had to go to court again. 

Federal government agencies unanimously opposed the passage of the Freedom 
of Information Act seven years ago, and they have been successful in making the 
Act an almost meaningless statute. It is obvious that strong leadership must be 
exerted if the agencies are to comply not only with the letter but also the spirit of 
the Act. II. R. 4960 would establish an appointed commission to investigate cases 
of withholding of public records and issue findings which would be prima facie 
evidence against any agency in a later court suit. This idea certainly has merit 
but it appears that one of the results might be to add an extra layer to the 
already lengthy appeal process. Especially in the case of the press, time is of 
the essence, and extending the time it takes to gain access to government infor- 
mation would only further weaken the already struggling Act. 

In addition, the Congress must provide effective leadership in the operation of 
the Freedom of Information Act. This subcommittee has done a commendable 
job and can be credited with many of the recent gains in the area of agency 
compliance. It has performed a valuable oversight function. 

H.R. 5425 and II. R. 4960 would require that each agency shall submit an annual 
report concerning its activities and performance under the Freedom of Informa- 
tion Act to Congress. This reporting requirement is a necessary and useful addi- 
tion to the Act. However, it will only be important if the responsible committees 
assert some meaningful leadership and guidance in this held. The agencies have 
ignored the Act to a large extent and they must be made accountable to Congress 

tor tnmr aftimisi ® 


Sechon 1(d) of H.R. 5425 makes an attempt to clarify Congress’ intent as the 
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cy, 41 U.S.L.W. 4201 (decided January 1973). The Supreme Court denied Con- 
gresswoman Mink and 32 other members of Congress access to certain documents 
which pertained to the testing of nuclear' weapons on Ainchitka Island in No- 
vember 19<1. The government contended that certain of these files were classified 
for reasons of national defense and foreign policy. The District Court refused to 
examine the requested documents in camera and determine if they in fact were 
documents that were qualified to be classified pursuant to executive order as 
required by the first exemption to the Freedom of Information Act. The District 
Court refused to determine whether or not there were included with or attached 
to the documents which may have been properly classified, documents which 
were not properly classified. The Court of Appeals held that in order to conduct 
a de novo review, the District Court must review in camera the documents 
^ 1 “ ed classified. The Supreme Court reversed and held that the first ex- 
emption of the Freedom of Information Act only requires that in order to exemnt 
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tion that provides no means to question an Executive decision to stamp a docu- 
ment "secret,” however cynical, my opic, or even corrupt that decision might ha ve 
been.” He goes on to say that Congress, “in enacting section 552 \b) (1) chose 
. . , to decree blind acceptance of Executive Jiat.” 

The practical, effect of the Mink decision has been and will be in the future, 
if not changed by legislation, to completely eliminate from the parameter of the 
Freedom of Information Act any document which could remotely be considered 
relevant to foreign policy or national defense. All an agency has to do is have an 
official certify that the documents arc classified pursuant to executive order. 

Neither the courts nor Congress can review that decision. In effect, the court has 
created a blanket, litigation-proof exemption to the Freedom of Information Act. 

This cannot have been the intention of Congress when it passed the Freedom of # 

Information Act, and it should not be ths intent of Congress now. 

The principal problem of the Mink decision is not in camera inspection of docu- 
ments, but de novo review by the District Court. I do not think that it is neces- 
sary in all cases to have in camera review. The language of section 1. (d) seems 
to indicate that at least in cases relative to the first exemption, the District Court * 

Judge must conduct in camera review. That is unnecessary. What is necessary is 
to restore to the District Court the same de novo review power that it has when 
dealing with the other eight exemptions. The language of the statute should, 
however, make it clear that the District Court may use any method ordinarily 
available to it including in camera inspection in conducting its de novo review. 

Section l.(d) (2) of II.R. 5425 provides that “in camera investigation shall be 
of the contents of such records in order to determine if such disclosure, or any 
part thereof, cannot be disclosed because such disclosure would be harmful to the 
national defense or foreign policy of the United States.” This in effect places a 
substantive standard on how the District Court Judge is to treat documents 
claimed to be classified. Section l.(d) (1) should be made to apply the principle 
of de novo review to all exemptions and mandate that in camera inspection be 
made where appropriate. The substantive test contained in section l.(d) (2) 
should replace the exemption as it presently reads. That section should read: 

(b) This section does not apply to matters that are specifically required 
by Executive order to be kept: secret in the interest of national defense or 
foreign policy and where disclosure would result in substantial harm to the 
national defense or foreign policy of the United States. 

By structuring the amendments in this way, the District Court judge must look 
behind the classification process of the executive and be able on a document-by- 
document basis to determine whether or not a particular document should be 
available or should be withheld from imblic disclosure. 

Both H.R. 5425 and H.R. 4960 set forth various changes in the substantive 
exemptions. Most of the amendments are codification of existing case law and 
while helpful are not entirely necessary. As I stated before, the courts have done 
a good job in interpreting the Freedom of Information Act. What has been wrong 
with the law has been agency non-compliance. The purpose of the Freedom of 
Information Act "is to guarantee the people’s right to know how the government 
is discharging its duty to protect the public interest.” Well ford v. Hardin , 444 
F. 2d 21. 24 (4th Cir. 1971). The major substantive block to that policy has been 
the application of the fifth exemption. The fifth exemption excludes from dis- 
closure “inter-agency or intra-agency memorandums.” [sic] If the Act is to do 
what it was intended to do— open government to public scrutiny, then the fifth 
exemption must be eliminated from the Act. The objection to this suggestion is 
that government policy-makers cannot be forced to work in a fishbowl. Why not? 

If the pul die is to have a right to see what the government is doing, that right 
cannot be abrogated merely because an administrator states that certain docu- 
ments are internal. There are legitimate reasons why certain information should 
not be disclosed, e.g., areas where there would he a clearly unwarranted invasion 
of personal privacy, national security, law" enforcement, and others, but the pro- 
tection of documents merely because they are internal cannot be grounds for 

them to be secret. „ A . 

The courts have uniformly held that any factual information which is not 
inextricably intertwined with policy-making and opinions in the deliberative 
process of the government must be disclosed. However, this is not always possible 
and material is more often than not, inextricably intertwined. Also, under the 
doctrine of the fifth exemption, much information is kept secret which contains 
the only information as to what ttie government is doing. The purpose of the Act 
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should be to make the processes of government, with certain limitations, open to 
the public. If this is to be accomplished, then “internal” documents cannot be 
kept secret. Without the Freedom of Information Act, we find out what the 
government has clone after the policy is adopted. What is needed is the right 
to go behind those final agency decisions and examine what the government is 
doing. 

The great failure of the Freedom of Information Act has been that it does 
not hold federal officials accountable for not disclosing information. As presently 
written, the criminal code, 18 U.S.C. §1905, makes a federal official criminally 
liable if he releases trade secret or commercially valuable information. The new 
criminal code proposed by Senator McClellan, S.l section 2-6F1, proposes to 
hold a federal employee criminally liable if “in violation of his obligation as a 
pubic servant under a statute or rule, regulation or order under such statute, 
he (federal employee) knowingly discloses any information which he has acquired 
as a public servant. ...” There are no corresponding penalties for a federal 
employee if he illegally refuses to grant access to documents in violation of his 
* obligation to a public servant under the Freedom of Information Act. The natural 

tendency of a federal employee faced with criminal penalties if he incorrectly 
withholds is to keep the requested documents or records secret. The employee who 
incorrectly withholds information must be held personally accountable and be 
liable for penalties. It would be appropriate to have sanctions such as mandatory 
suspension or termination of federal employment or in certain circumstances 
where actual harm has resulted to have criminal penalties applied. 

The Office of Economic Opportunity suspended Rudy Frank, an employee of 
OEO, because he allegedly released confidential information concerning the sal- 
aries of teachers of a day-care center which was operated by a private corpora- 
tion under contract with OEO. After Mr. Frank received notice of his sus- 
pension, I represented him in a Freedom of Information lawsuit to obtain access 
to the day-care documents. After suit was filed, OEO gave these “secret” docu - 
ments to Mr. Frank. However, his suspension still stands and the government 
is opposing all attempts by him to recover his lost pay. Here they punished an 
employee for disclosing information which they themselves voluntarily dis- 
closed once faced with having to defend their policy of secrecy in court. Instead 
of punishing Mr. Frank for disclosing what turned out to be public information, 
the OEO officials who suppressed these documents should be suspended or 
terminated. 

\ If the government can suspend or terminate an individual for releasing in- 
formation, then it must be compelled to bring similar action against an employee 
for not disclosing public information. Only after federal employees are held ac- 
countable for their acts under this law will the people’s right to know 7 be 
guaranteed. 

CONCLUSION 

In conclusion, I would like to just outline what I have stated: (1) legislation 
should provide for an agency to respond to an information request within a finite 
period of time with no administrative appeal procedure; (2) Congress should 
require the government to answer court complaints within 20 days; (3) Con- 
gress should allow the assessment of legal costs where the government has not 
substantially prevailed; (4) Congress should provide mechanisms for the over- 
sight and administration of the Freedom of Information Act; (5) Congress 
should mandate de novo review in all cases including the area of national de- 
fense and foreign policy ; (6) the fifth exemption to the Act should be eliminated ; 
and (7) federal employees should be held accountable where they have incor- 
rectly withheld information. 

Mr. Moortiicad. Thank you very much, Mr. Plesser. 

. Starting with your last statement about the elimination of that 
interagency or intra-agency memoranda, a previous witness today rec- 
ommended that this exemption be limited to memoranda which 
contained opinions or recommendations submitted for consideration. 

In other words, factual memoranda — and I would amend their sug- 
gestion to say “or portions of memoranda which contain facts” — are 
open, and only the policy recommendations could be exempted. What 
do you think of that idea? 

06 — 576 — 73 23 
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Mr. Pi, issuer. Well, I think than is n possible solution.. One of the 
cases I have in court now is a case against the Civil Service Commis- 
sion where we seek to get personal management evaluation reports. 
The Civil Service Commission goes around to other various Jederal 
agencies and does what they call personnel management, evaluation re- 
ports. These are done by professionals and these are evaluations anti 
they contain opinions. And they are not purely factual. But, it seems 
clear to me that this is the kind of information that the public has 
a right to know. These are final opinions. They are not, going co 
change They might go into an agency process and somebody high 
up at some point in time might look at them and determine some- 
thin^ but the factual evaluation of that particular agency is going 
to stay the same, that is not going to change. That, is considered a 
decision, an opinion, and the Government believes, they have told 
us that if anything can he considered internal memoranda these 
personnel management evaluation reports can he considered in- 
ternal memoranda. And while 1 think your subsection is a veiy 
worthwhile one, Mr. Chairman, my problem is I think that under 
your suggestion those kinds of reports, or perhaps even the kinds 
of reports involved in the Tennessean v. F.H.A. and the Philadelphia 
Inquirer v. P.ITA ., which was so get K 1 1 A appraisals., which a 1 ' ' 
also opinions, evaluations and not really factual, those decisions would 
he jeopardized also. I would like to work with the staff or with any- 
body to work out some language to limit the fifth exemption. But, 
T think that we must so into it with the idea that it is very difficult 


to do effectively. 

Mr, Mooiuiead. As I recall, in those FHA cases, the crucial infor- 
mation was purely factual, — it was the name of the person who con- 
ducted the appraisal ? 

Mr. P lesser. That is right. That was one of the questions. It was 
also litigated as to the content, although the FHA had given the in- 
formation before the judge actually had written the decision after the 
case was filed. But, the judge hud dealt with the whole area in his 
ruling and had stated that even though these are evaluations, and not 
strictly factual information, they too must be made available because 
they were the work product of a professional. 

Mir. Moorhead. On page 7 of your testimony, you have quoted 
Mr. Justice Stewart’s opinion in the Mink case, that the Congress 
chose “to decree blind acceptance of executive fiat.” I do not think we 
had that intention at the time, we enacted the Freedom, of Information 
Act. I wanted to solicit your advice as you have given it so far, to make 
sure that we draft language that completely and totally reverses that 
case. If the provisions of H.E. 5125 do not do it, then we need to have 
additional language in the exemption. I personally favor it, and I also 
favor the language that we have in the exemption over the language 
of Executive Order 11652, because “national security” is the term used 
there. I think that is a very vague concept and I just do not believe 
that we, the Congress, should follow the executive in choosing the lan- 
guage of exemption (b) (1). Let them follow our language. I believe 
that Mr. Erlenborn and I both agree they should be the same, but I 
think the decision is better mace here with 535 elected Members of 
Congress making the decision, rather than any person — however 
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wise — any single person drafting language used in an Executive order. 

I would hope that the Executive order would be changed to conform 
to the statute, which has legal force and meaning. 

Mr. Plesser. I agree. 

Mr. Moorhead. I am somewhat intrigued with the idea of the Free- 
dom of Information Commission. I know from your testimony you are 
not so intrigued, particularly when you point out that if a requester of 
information from an agency did not choose that route, choosing to go 
directly to court, there would be some implication, perhaps that his 
case was not so strong. If per chance the subcommittee were to think 
this would be a good proposal, we would welcome any suggestions 
you would have as to language that would clarify this implication so 
that no inference shall be drawn by the court — that this is only an 
alternative route, and the failure to use it should not in any way 
prejudice his case. 

On the question of assessment of legal fees in favor of the plaintiff, 
do you think that will have any discouraging effect on the Govern- 
ment? I am not saying it should not be included in the law. I am 
in favor of it, but do you really think that the bureaucrat who makes 
the decision to withhold information is going to care about legal 
fees in the ultimate court case that is going to be handled by a different 
department ? 

Mr. Plesser, Well, one of the suggestions that I did not make here, 
but is one, and I do not know if it has been formally presented to this 
committee, but the one I had heard is that the legal fees should come 
out of the budget of the particular agency, and if a man is in a par- 
ticular department, the Department of Agriculture or whatever, the 
Food and Drug Administration, and if legal fees are going to cost 
$5,000, I think he will think twice and the agency will think twice 
before they refuse the information. I agree with you, if it is out of the 
general coffer that would not have the same effect. I think that OMB 
will have some concern, and I think perhaps this will be one way to 
force OMB hopefully to take a more affirmative position in the Free- 
dom of Information Act. I do not think that the main purpose of 
assessing legal fees is really in effect a penalty. I think it will be an 
effective byproduct of allowing citizens who arc aggrieved from not 
- having the burden to pay all of the legal fees themselves. 

Mr. Moorhead. Well, I would hate to see it come out of the budget 
of the Food and Drug Administration, for example, if they would 
^ then not have sufficient funds left to examine a potentially dangerous 

drug. Counsel for the minority here suggested it could come out of the 
budget of OMB, and maybe that would have an effect. 

Mr. Phillips ? 

Mr. Phillips. Thank you, Mr. Chairman. 

At the top of page 6, Mr. Plesser makes an extremely important 
point that I think ought to be emphasized. He outlines a couple of ex- 
amples of cases where agencies have refused to abide by court decisions 
in FOIA cases. One case involves the Federal Trade Commission, 
where they even wrote new regulations which were contradictory to a 
clear decision of the court, that was not appealed, and which stands 
as case law. Another case involves the Social Security Administration, 
where the same typo of situation existed, cases of denials of requests 
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for similar information once it had been litigated in the plaintiff’s 
favor and they still had to go back and fight the battle all oyer again. 

We had similar situations called to our attention last year involving 
the Agriculture Department. Do you see any possible remedy for this 
type of flagrant abuse by an agency ? For example, do you think it 
would be feasible to write into the law, perhaps, that once a point of 
law has been litigated involving one of the exemptions that agency 
should be required within 30 days to amend the regulations to reflect 
that court decision, assuming that it had not been appealed and it is 
totally adjudicated, and stands as the interpretation in the leading 
case involving that particular set of circumstances? Do you think this 
is a feasible approach to this problem ? 

Mr. Plessek. I think it is feasible. I think there are some problems 
with it that have to be worked out. If you are talking about within 
the agencies, say within the Scheclifer case, the Social Security Ad- 
ministration would have to accept that Judge Wacldy had ordered 
them to disclose the information. I think it was terribly irresponsible 
for them not to accept what the judge said. They said in the official 
document, “We will not acquiesce in the decision of Judge Wacldy.” 

He is a district court judge, and he has authority to determine whether 
or not this information should be available. If you are talking about 
on a Government- wide basis, some difficulty. Opinions change, one cir- 
cuit might come out in a slightly different way than another circuit, 
thus making it difficult to have an all-inclusive rule. Right now the 
second circuit and the D.C. circuit differ on what the interpretation of 
the seventh exemption is which deals with investigatory information. 

Now, there may well be a case that is decided either here or in New 
York where that problem is resolved. But, right now there is a li ttle 
bit of difference. There is a little bit of difference between the District 
of Columbia and the ninth circuit on whether or not; the courts have 
equity jurisdiction in determining some of these cases. I think that 
rather than leaving it again up to the agency the Justice Department 
should give up-to-date advice to their clients. I think one of the things 
that has really been shocking to me is that this book, the Attorney 
General’s memorandum on the public information section of the Ad- 
ministrative Procedure Act was published in 1967, oof ore there was 
a single case decided under the Freedom of Information Act. There 
have been 6, 7 years of litigation, there have been 200 cases decided 
since that pamphlet was published. The law has changed considerably 
in many of the areas, not changed but been interpreted considerably 
differently than it has in this original memorandum, and the Depart- 
ment of Justice refuses to issue a new memorandum updating their 
legal opinion to their clients, the agencies. I think that it should be 
mandated tliat some agency, and this goes back to what I was talk- 
ing about before, be it Justice, be it perhaps this Commission, have 
some kind of authority to review regulations, to review procedures and 
to say whether or not they are in line with existing case law. The area 
as far as the manual which I discussed in connection with the FTC I 
think is absolutely settled. There is no question that those kinds of 
manuals must be made publicly available, and there must become 
agency in the Government that f as the ability to say “yes,” that is set- 
tled, and you just better change jour regulations to that effect. Because 
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what is happening now is we have to take everv single agency into 
court to get one precedent radiated to all of the agencies, and we 
should not have to do that. We should be able to have some Govern- 
ment agency to do that. And I think you cannot really leave it up to 
the individual agencies to do it themselves. 

Mr. Phillips. This was one of the recommendations in our com- 
mittee report based on last year’s hearings, that the Office of Legal 
Counsel, and specifically the Freedom of Information Committee re- 
view the regulations and require agencies to update them to reflect 
interpretations of the courts on the various exemptions. We have also 
encountered the same kind of difficulty. They say they do not have 
the proper staff to do it, and so forth. We have also pushed them to 
update the old 1967 Attorney General’s memorandum interpreting 
the law. In fact, this came up last year where Mr. Erickson testified 
for the Justice Department. We urged him to do that. Wc recom- 
mended that they do that in the committee report. 

Wo are also recommending and urging the current head of the 
Office of Legal Counsel, who testified last week, Mr. Dixon, to do the 
same thing, in fact, we have directed to him specific written questions 
as to why Justice has not taken this step, which we think is extremely 
important. 

t have one other question, Mr. Chairman. On the Mink decision 
you point out some of the comments that Justice Stewart made. One 
other important statement that he did make in his concurring views 
was the fact that Congress clearly has the authority to supersede the 
present Executive order governing the administration of the classifi- 
cation system with a statute. I think that his statement is phrased in 
such a way as almost to indicate perhaps that is the only way that 
this whole problem can ultimately be resolved. I refer now to the 
language you have suggested here as an amendment to section 552 
(b) (1), where you say “disclosure would result in substantial harm 
to the national defense and foreign policy of the United States.” I 
think that that is a fairly accurate paraphrase or summary of what 
the existing Executive order does prescribe as varying “levels of 
harm” from Top Secret, Secret, and Confidential — “exceptionally 
grave harm,” “serious harm,” or “harm.” That terminology is used 
throughout the definitions in Executive Order 11652. So, I think this 
language is certainly reasonable and would give the court some broad 
criteria on which to decide in camera in their review of classified docu- 
ments to see if they are properly classified. 
m No further questions, Mr. Chairman. 

Mr. Mooriieao. Mr. Copenhaver ? 

Mr. Copenhavek. J ust a 30-second comment. I think what Mr. Erleii- 
born had in mind is that in light of the recommendations contained 
in the report that we will report out tomorrow from the committee on 
security classification, Congress should enact a statute in which it de- 
fines what should be classified and the oversight procedures overseeing 
the classification. This should be accompanied by deletion of exemp- 
tion (b)(1) which only has reference to Executive orders. This still 
leaves (b)(3), which pertains to other statutes which authorize with- 
holding. In the Holton bill, we give the court the right to approach 
classification matters de novo, and the authority to go behind classi- 
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fication in camera, hopefully with a master or commission to assist 
it in going through a large amount of documents. Tliere is no need to 
build into this statute particulai substantive language on the security 
classifications, but leave that to the separate statute which Congress 
enacted. It would be unworkable to give courts independent authority 
to determine what is or what is not classifiable information in the name 
of national security. 

Mr. Moorhead. Mr. Cornish i 

Mr. Cornish. Thank you, Mr. Chairman. I have only a self-serving 
and gratuitous statement, and that is I agree with every single word in 
Mr. Plesser’s conclusions, and I have no questions. 

Mr. Plessek. Thank you. 

Mr. Moorhead. Top that if yov can, Mr. Kronfeld. 

Mr. Kronfeld. Just one comment, other than to say that Mr. P les- 
ser’s statement is up to its usual level of excellence. We were discussing 
the commission before and I was thinking as we were discussing the 
structure of the commission that’, we must make sure that it has an 
administrative function, for if we go too far to limit the commission 
it may end up falling within the Federal Advisory Commttee Act, and 
then we arc: going to have a number of different problems. I just have 
that caveat to add. 

Mr. Moorhead. Well, if there are no further questions, I also want 
to associate myself with your excellent statement. We certainly will 
want to call upon you if we do need some additional assistance m the 
drafting of language. 

Thank you very much, Mr. Plesser. 

Mr. P lesser. Thank you. 

Mr. Moorhead. The subcommittee is now adjourned. 

[Whereupon, at 12:20 p.m., the subcommittee adjourned, to recon- 
vene subject to the call of the Chair.] 
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APPENDIX 


Additional Correspondence and Other Material Relative to the 
^ Hearings 

Statement of Hon. William D. Ford of Michigan 

Mr. Chairman, I would like to thank you and the distinguished members of 
this subcommittee for the opportunity to testify on behalf of the bill, H.R. 5425, 
to amend the Freedom of Information Act. As a co-sponsor of this legislation, I 
firmly believe it is essential that it be adopted to strengthen, and thereby achieve 
the original intent of the Freedom of Information Act of 1967. 

Our form of government is founded upon the idea of an informed citizenry to 
operate effectively. This committee learned last year in hearings that hundreds 
of requests for information by public interest groups and individuals have been 
refused. 

The Freedom of Information Act was designed to guarantee the right of the 
citizenry to remain informed of what the government is doing, while at the same 
time allowing the government to withhold information it felt necessary for its 
operation. 

The Executive Branch, however, through various maneuvers and bureaucratic 
deceit has prevented us from accomplishing what we thought we did in 1967 when 
we passed the original act. 

The adoption of H.R. 5425, therefore, is necessary to close some of these “Ex- 
ecutive loopholes.” 

It will do so by : 

— Requiring agencies to “publish and distribute” their opinions made in the 
adjudication of cases, policy statements and interpretations adopted, and 
administrative staff manuals and instructions to staff that affect the public, 
rather than merely making them “available for public inspection and copy- 
ing,” as the present law provides ; 

—Requiring agencies to respond to requests for records which “reasonably 
describes such records.” The present term, “identifiable records,” is being 
used in many cases to avoid making information available. 

— Requiring agencies to respond to requests under the act within ten working 
days after receipt of the request and within twenty working days on ad- 
ministrative appeals following denials to the requesting party ; 

#* — Giving the courts the authority to require the Government to pay “reason- 

able attorney fees and other litigation costs” of citizens who successfully 
litigate cases under the act ; 

— Requiring agencies to file answers and other responsive motions to citizens' 
suits under the act within 20 days after receipt instead of the 60 days nor- 
mally given the Government (and through the use of delaying motions, the 
Government often stalls for as long as 140 days) ; 

—Requiring disclosure of information about an agency's internal personnel 
rules and internal personnel practices, as long as such disclosure would not 
“unduly impede the functioning of such agency” ; 

—Modifying the exemption for trade secrets by requiring that such types of 
information be truly privileged and confidential, as commercial and financial 
information already is under the act ; 

— ’Limiting permissive exemption (b)(6) to medical and personnel “records,” 
instead of “files” as in the present law, closing another loophole allowing 
information to be withheld because it is placed with unreleasable informa- 
tion in a single file ; 

(355) 
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— Changing the woyd “records” to “files” in permissive exemption (b) (7) and 
narrowing the exemption to require that such records fce compiled for a 
“specific law enforcement purj>ose, the disclosure of which is not in the pub- 
lic interest.” The enumeration of categories of information that cannot be 
withheld under this exemption includes scientific tests, reports, or data, in- 
spection reports relating; to health, safety, or environmental protection and 
records serving as a basis for a public policy statement of an agency, officer, 
or employee of the United States, or which serve as a basis for rule-making 
by an agency ; 

—Clarifying the position that Congress, upon written request to an agency, be 
furnished all information or records by the Executive that is necessary tor 
Congress to carry out its function ; 

- — Requiring annual reports to Congress from each agency on its record of 
administration of the act ; and 

— Taking effect 90 days after enactment, providing adequate time for the 
executive agencies to promulgate necessary changes in their regulations and 
operational guidelines. 

Mr. Chairman, if I may use a phrase from a recent political campaign, I would 
like to end by saying that we need this legislation enacted into law “now mere 
than ever,” and I would like to make that “perfectly clear” to the members of 
the Subcommittee. 

Once again, Mr. Chairman, thank you for the opportunity to testify. I com- 
mend this Subcommittee for its fine work and I urge prompt action on this very 
important legislation. 

Statement op Hon. Spark M. Mateunaga, a Representative in Congress 
From the State of Hawaii 

Mr. Chairman and members of the Subcommittee, thank you for this oppor- 
tunity to present my views in support of H.R. 5873, a bill to amend the Freedom 
of Information Act of 1966. 

Over six years ago, Congress enacted legislation to effectuate the basic premise 
that, in a democracy, the people have a right to know what their government 
is doing. This Act, the Freedom of Information Act, is intended to help make 
the democratic process work more nearly as it was originally intended. 

Last year, this distinguished Subcommittee foujid, in its extensive hearings 
on the administration and operation of this statute, that administrative delays 
and obfuscation have been a problem for the press since news is a perishable 
commodity. In the few cases when the press has gone to court, government 
secrecy usually has been overcome. In other cases, the likelihood of court 
action has persuaded Federal agencies to grant access to public records. 

Recognizing the necessity of refining the provisions of the Freedom of In- 
formation Act to meet those problems disclosed by the Subcommittee’s investiga- 
tion, I introduced H.R. 5873, which is identical to H.R. 5425, introduced by 
the distinguished Chairman and other members of this Subcommittee. The wide 
bi-partisan sponsorship of this legislation by dozens of Members of the House ^ 

indicates a priority of interest in, and concern for, this area of policy. Concern 
about government secrecy transcends partisanship, ideology, and sectional in- 
terest. 

In brief, this legislation seeks a greater accountability from the Executive 
Branch regarding the administration of the act, an elimination of unreasonable 
delays in responding to information requests made under the statute, and a 
restatement of certain of the original intentions of Congress in enacting this law. 

H.R. 5873 would require the Executive Branch to publish and distribute to 
the public all documents related to the administration of the statute. With this 
new procedure, the public would no longer be at the disadvantage of not know- 
ing the rules with regard to obtaining documents. In addition, we would eliminate 
the possibility of a request being delaj ed or refused on the basis of some errant 
regulation peculiar to a particular ager ey. 

The amendments also establish a rew mechanism for better accountability. 

Annual reports w T ould be required of each agency indicating their record of 
administration in Freedom of Information matters. 

The amendments also seek to eliminate unreasonable delays in Freedom of 
Information requests. The Executive 33 ranch would be required, under the pro- 
posed legislation, to respond to an initial document request w'ithin ten working 
days and to an appealed request within twenty working days. Under H.R. 


Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2 



Approved For Release 2000/09/1 4s:CIA-RPP75B00380R000600070001 -2 


* 


5873 answers and other responsive motions to Freedom of Information court 
suits would would have to be filed within a period of twenty working days as 
well. While the agencies should make every effort to provide quick service to the 
news media on Freedom of Information requests, they should not overlook their 
obligation to respond effectively to the American public as well. 

In addition to refining certain exemption provisions of the Freedom of in- 
formation Act, H.R. 5873 clarifies the original intent of Congress with regard 
to the interpretation of the do novo requirements placed on the courts m tneir 
consideration of cases brought under the law. This action is necessary in view 
of the Supreme Court’s decision in Mink v. BPA in which I was a co-plaintiff. In 
tbat case the opinion was offered that judges may not examine in camera docu- 
ments in dispute where the government claims secrecy by virtue of either the 
national defense and foreign policy exemption or the intra-agency or interagency 
memoranda exemption. H.R. 5873 clearly states that since the burden of proof 
in Freedom of Information matters is upon the government t de novo means that 
the courts must examine agency records in camera to determine if they should be 
withheld, in whole or in part, under any of the permissive exemptions of the act. 
With regard to the national defense/foreign policy exemption, the bill would 
require the court to examine classified records to determine if their restriction 
is proper — if, in other words, they would actually be “harmful to the national 
defense and foreign policy of the United States” if disclosed. This was the 
original intention of Congress when the Freedom of Information Act was en- 
acted ; H.R. 5873 would serve to correct the misinterpretation by the Supreme 
Court earlier this year. , . 

These citizens who seek to use the Freedom of Information Act should nnd it 
an instrument which is efficient and faithful in assisting them. What H.R. 58 <3 
seeks to do is make a proper and good law even better. It would help to extend 
open government in an open society to tlie American public. I urge its approval by 
this distinguished Subcommittee. 

Thank you. 


Statement by Representative Frank Thompson, Jr. (Democrat, New Jersey) 
Before the Foreign Operations and Government Information Subcommittee 
of the Committee on Government Operations 

The right of the public to have access to government records is as inalienable 
a right as life, liberty, and the pursuit of happiness. That “right to know” is 
insured in II.R. 5426. amendments to the Freedom of Information Act, of which 
I am a cosponsor. These amendments will strengthen the operation of the Act and 
will rid it of loopholes which infringe on the public’s “right to know”. Recent 
inquiries into the Watergate bugging incident have produced results which have 
lowered the public’s respect for and confidence in their elected officials. Now, 
more than ever, there exists a need for the Congress to take action to restore 
the public’s trust. . , 

The amendments propose to (1) require agencies to publish and distribute 
opinions made in the adjudication of cases ; policy statements and interpretations 
adopted ,* and administrative staff manuals and instructions to staff affecting the 
public, rather than merely making them “available for public inspection and 
copying”, as is provided in the present law. (2) The term “identifiable records” 
is replaced by language which will require an agency to respond to requests for 
records which “reasonably describe such records”. This clarifies and broadens 
the scope of what is to be released upon request Agencies may easily avert the 
wording as it now stands because the requestor cannot specifically identify the 
records he wishes to see. (3) Agencies are required to respond to a request within 
10 working days of receipt and 20 working days upon receipt of an appeal follow- 
ing a denial of a request. These time limitations would do away with the stalling 
techniques currently employed by many agencies to avoid public inquiries. (4) An 
important revision of the existing law requires the government to pay “reason- 
able attorney fees and other litigation costs” for citizens who are successful in 
their appeals. This would help do away with acts designed to stall litigation and 
would enable the average citizen a court hearing. (5) Agencies would be required 
in 20 days to respond to citizen suits instead of the present 60 days, thus ensuring 
a speedy decision. In addition, each governmental agency would be required to 
submit a report on its administration of the Act in order to ensure that it meets 
the Act’s standards. 


Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2 



Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2 

3t)8 


The proposed amendments will open up' the government to the people to whom 
it is responsible. The public is entitled to know 7 what the government is doing 
and where their tax dollars are going. Secrecy in governmental operations has 
no place in a democracy. Secrecy is deleterious to the national defense. The 
withholding of information pertinent to major policy decisions makes it difficult, 
if not impossible, for the people to form a reasoned judgment as to the actions 
the government; is taking. We need look no further than Vietnam for evidence. 
The people did not have accurate information upon which to base a judgment 
as to our involvement. The results ha 7 ’e been tragic in terms of national division 
and disunity. 

If it is dangerous, as it is, to withhold information from the public, withhold- 
ing information from the Congress is 'doubly so dangerous. For Congress to leg- 
islate reasonably, it must have full knowledge of developments in all government 
agencies. Free access to information is vital to the ability to legislate. It is in- 
conceivable that the legislative branch in a free society is not permitted access 
to records necessary for wise legislation/ Tlie nation is hurt far worse, by this 
than by knowledge of some covered-up scandal. The issue does not involve par- 
tisan politics. Members from bpth sides of the aisle have come forth in support 
of our bill. The bipartisan support demonstrates the need for us to unlock the 
doors of secrecy which threaten to cripple our system and open them up to the 
people. 

American Newspaper Publishers Association, 

Reston , Va May 9, 1978. 

Hon. William S. Moorhead, 

Chairman > Foreign Operations and Government Information Su bcommit tee, 
U.S. Rome of Representatives, Washington , D.C. 

Dear Mr. Chairman : We appreciate very much the invitation to testify be- 
fore your Subcommittee at hearings on proposed amendments to the Freedom of 
Information Law. In lieu of personal appea ranee of a witness we are submitting 
this letter for- the record because we are not yet prepared to offer substantive 
testimony on the several proposed amendments in bills H.R. 4960 and H.R. 5425 
which you sent me with your letter of April 24. 

To formulate the ANPA position on these proposals, we must consult with the 
ANPA Committee on Government Relations and our Board of Directors, all of 
whom have been interested for many years in the effort by your Subcommittee 
and others in the Congress to improve the free flow 7 of government information 
to the public through the press. 

Our preliminary review of the proposals indicates that some of them represent 
constructive improvements to the existing law, but we are immediately con- 
cerned also that the proposal in H.R. 4960 to create a full-time seven-member 
Freedom of Information Commission would create a needless additional ex- 
pensive bureaucracy which might impede rather than assist the free flow of 
information. 

Also we believe that we should give further consideration to the relation- 
ship between these legislative proposals and the pending proposed revision of 
the Federal Criminal Code. 

We have asked our General Counsel to assist us in these studies, the results 
of which we will be happy to supply it the earliest possible moment. 

Meanwffiilo, w-e express our continued appreciation to you and your associates 
for your constant attention to the public interest in a free flow of government 
information and the elimination of r eedless secrecy. Although the Freedom of 
Information Law has perhaps net lived up to all the lofty goals of its sponsors 
within the Congress and the Press, its mere existence has served a useful 
purpose. 

With high esteem. 

Sincerely yours. 


Stanford Smith; President. 


Statement by William H. Hornby. Executive Editor, the Denver Post, and 
Chairman, FOI Committee, American Society of Newspaper Editors 

“strengthening freedom of information act” 

Mr. Chairman: The American Society of Newspaper Editors is a nationwide 
professional organization of more than 800 persons holding positions as direct- 
ing editors of daily newspapers throughout the United States. The Society is 
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vitally concerned rtHat the Freedom of. .Information Act operate to enlarge, and 
improve the flow of information about, their government to ail citizens. The 
press cannot function adequately as a channel for this flow of information be- 
tween government and citizen if the JT-QI Act is not improved. The Act is not 
working well now. 

At the 1 time of the adoption of the Freedom of Information Act. the. Executive 
Branch vTas less than active in helping bring it about. Nevertheless President 
Lyndon B.' Johnson stated on July 4, 196G,“I signed this measure with a deep 
sense of pride that the United States is an open society in which the people’s 
right to’ know is* cherished and guarded/’ The then Attorney General of the 
United States stated, a year later, “If government is to be truly of, by, and 

* for the people, the people must know in detail the activities of. government. 

Nothing so diminishes a democracy as secrecy. . . . Never was it more important 
than in our times of mass society, when government affects each individual in 
so many ways, that the right of the people to know the actions of their govern- 
ment be secured.” 

* True! But despite these well-meaning words, as so cogently recognized by 
the Chairman of this committeej and other co-sponsors of H.R, 5425 and H.R. 

4960, . . our investigation and hearings last year on the operation of the act 

during the past five years show that in too many instances the federal bureauc- 
racy has been able to stall, distort and otherwise thwart the efforts of many 
citizens to obtain information or documents to which they are clearly entitled 
under the Freedom of Information Act.” 

We commend you for your efforts and make specific comments concerning these 
bills. 

The requirement that an agency reply within ten days to a request for infor- 
mation would appear very reasonable and salutory. The natural defense mecha- 
nism of any bureaucracy, whether governmental or private, is stalling. It is diffi- 
cult to determine whether the time limitation set forth in H.R. 4960 or H.R. 5425 
is preferable. 

In H.R. 4960 the exemptions enumerated under Title III, Page 12, could become 
standard “excuses:” However, under the provisions set forth in H.R. 5425, Page 
2, they could reply within ten days that they will furnish the material and notify 
the person that they will do so and set. a date far in the future as to when they 
will actually furnish the materials. A careful reading of Section (5) on Page 
2(5) (a) does not seem to force the production of the materials within ten days, 
but merely a notification of intent. What the press and the citizen needs is more 
information produced with speed, not legal alibis for non-performance. 

The appellate time limit of twenty days for an administrative appeal and the 
requirement that the agency act within twenty days of receipt of appeal again 
appears most reasonable. It is difficult to conceive of any situation where the 
agency could not act within twenty days. We applaud H.R. 5425’s requirement 
that the government answer the complaint within twenty instead of the sixty 
days now required by law in the event of an appeal to the court. Lawyers, 
whether in government or out, are notorious procrastinators. The thousands of 
„ legal minions employed by the Department of Justice can hold the necessary con- 

ferences with their agency client and answer the case within twenty days. 

We feel strongly that allowing the Court to assess the United States reason- 
able attorneys fees and other litigation costs in the event of an unsuccessful 
defense of withholding information is salutory. In too many instances a citizen 
is deterred by the costs of attorneys fees and other expenses from going to Court 
to secure his rights. 

It is also our conviction that all agencies should file a careful and detailed 
annual report with Congress on the administration of this Act so this Committee 
and others can regularly review the agencies’ activities in this field to determine 
whether or not they are slipping behind a veil of secrecy. 

We approve of H.R. 5425’s provisions in Section 101 for a Court review in 
camera of classified records that the agency has determined must be withheld 
from the public. Under the present state of law there is apparent doubt in the 
minds of the Courts as to whether they have the right to review this material 
and make an independent judgment. We think this should be clarified and need- 
less to say, we would accept the judgment of an independent judiciary much, more 
readily than an agency’s determination of its own interests. 

Finally, is there a need for a commission on freedom of information ? We see 
another level of bureaucracy and more arterial sclerosis in that proposal. Rather 
than a commission, we believe strong, rigid rules which can be enforced with 
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rapidity by the Courts is the best way to strengthen this Act. The nation’s editors 
are solidly behind your efforts to reach that goal. 

Statement of the Association of American Publishers, Inc. 

Mr. Chairman and members of the subcommittee, our Association is pleased to 
respond to your invitation that we sub nit a statement on the proposed Amend- 
ments to the Freedom of Information Law, and, particularly, on H.R. 5425 and 
II. R. 4960. 

As the representative of some 260 houses which annually publish more than 
three-fourths of the national output of books and other educational materials, 
the AAP is understandably dedicated both to the maximum freedom of the press, 
as protected under the First Amendment, and to maximum expansion and pro- 
tection of the public’s right to the fullest information about its government. 

This has been the unswerving position of our Association— in intervening in 
the Pentagon Papers case; in testifying in behalf of “shield” legislation for all 
public communicators (authors, as well as “newsmen”) ; in challenging, through 
our statement to a Special House Judiciary Subcommittee, the constitutionality 
of secrecy provisions of the proposed Uniform Federal Rules of Evidence, and 
in arguing, as a friend of the court, for the First Amendment right of a former 
CIA agent to write a book free from that agency’s censorship, and emphasizing, 
in our brief in chat case, the need for judicial review of executive classification 
decisions. 

Our strong belief in and support for the Freedom of Information Act — which 
required 11 years of effort preceding its enactment — could be said to follow the 
reasoning of three of the four dissenting justices in the Branzbnrg-Cahlwell- 
Pappas case decided by the U.S. Supreme Court in 1972. Although they wrote in a 
somewhat different context, they enunciated a principle entirely applicable to the 
lulls before you:: Subcommittee. Justices Stewart, Brennan and Marshall stated : 

“No less important to the news dissemination process is the gathering of 
information. News must not be unnecessarily cut off at its source, for without 
freedom to acquire information, the right to publish would be impermissibly 
compromised.” 

The act which the late President Johnson symbolically signed or July 4, 1966, was 
designed, we feel, to prevent government’s cut ting off news at its source for other 
than the soundest of reasons. 

In view of the findings of your ‘Subcommittee, in its report of last September 
on the administration of the act, that “bureaucratic foot-dragging” and under-use 
by the media had made the law into a “dull weapon”, we would support legisla- 
tion to improve its effectiveness. Any such legislation that wo rld make the law 
more serviceable to writers for the daily press could not help but improve its use- 
fulness for authors and publishers of books (we hardly need point out that many 
newsmen become authors). 

Replying in general to the three questions posed by the Chairman when he 
opened these hearings on May 2 : 

Is the need for public access to government information as pressing today as it 
urns in 1955 1 One would have replied an instant “yes” even without the events of 
Watergate, but such clandestine activities, it seems to us, offer a classic illustra- 
tion of the constant need to focus public scrutiny on the activities of government. 

Is access to government information easier today f Lacking ary scientific stand- 
ard of measurement — and without; partisan finger-pointing — one is tempted to 
reply in the negative. The art of the glib government public information office, 
issuing reams cf statements and releases that obfuscate without informing, has 
developed over the past two decades — ;o the point where today what may seem 
like increased availability of information actually is little more than propaganda- 
spreading. The task of the digging investigative journalist or author, interested 
in separating feet from flummery, today is, if anything, harder than ever. 

What might Congress do to increase the flow of information? The two major 
bills before you. revising the Fol act, piovide a good start, in that both appear to 
respond to the needs and difficulties identified in the 1972 Subcommittee Report, 
by clarifying the Act and making its provisions more explicit. 

We generally support setting deadlines for action and response as the bills 
provide. We would be inclined to leave it to the spokesmen for the daily news 
media to comment on the specific time intervals provided; none of the require- 
ments in the legislation would appear to us to be unreasonable, but the daily 
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print and electronic media, to whom time is particularly important, would be 
in a better position to comment on whether each time limit is reasonable or 
would enable an agency to be unduly dilatory in acting on requests for 
information. 

Although the executive branch can be expected to oppose both the shortened 
time to answer an Fol complaint in court and the possible assessment of attor- 
ney’s fees and court costs if the Government is found to be in violation of the 
law, we would submit that any such reaction stems from a distorted view of 
whose information is at stake. The information belongs to the public — not a 
separate and outside entity called Government — notwithstanding the view, stated 
to your Subcommittee some months ago by William Florence, that some Govern- 
* ment officials act as if information were “born classified.” 

We also fully support those provisions of the bills which would require judicial 
review cle novo by an in camera inspection of all material claimed to fall within 
the exemptions of the Act. These amendments are essential to overcome the in- 
terpretations by the United States Supreme Court of Congressional intent as set 
forth in Mink v. KP.A. It is crucial that the Government not be allowed to satisfy 
its burden of proving that the materials sought are subject to one or more ex- 
emptions merely by allegations in the form of affidavits. Without the judicial re- 
view safeguard contained in the proposed bills the executive branch will be al- 
lowed unfettered discretion in determining what materials may be withheld 
from public scrutiny. Present events have surely highlighted the dangers of such 
unilateral determinations that cannot be questioned. 

We heartily support the requirement for each agency to file an annual report 
with Congress on the administration of the Fol Act, and the requirement in these 
and several other bills that all agencies supply information and records to Con- 
gress on request. 

We presume that the required annual reports would come under the oversight 
authority of this Subcommittee. (In that connection we would digress momen- 
tarily to pay tribute to the persistent and effective role that this Subcommittee 
has played in helping to open channels of government information ever since the 
Fol Act became law. ) 

We have considerable hesitancy, however, about the seven-member Freedom of 
Information Commission proposed in II.R. 4060. The creation of additional gov- 
ernmental bodies (empowered to meet, however rarely, behind closed doors) 
has little appeal and would seem to hold little promise of helping to open up 
government information channels, particularly in view of the aforementioned 
role of this Subcommittee as watchdog over the administration of the Fol Act, 
and in view of the proposed strengthening of administrative procedures con- 
tained in II.R. 5425. The proposed Fol Commission, it would appear, could be- 
come bogged down in politics, procedure and procrastination : a President would 
appear assured of a 4-to-3 majority for his party by his authority to appoint 
two of his three designees from the same party, along with one of the same 
party appointed from each House of the Congress. Furthermore, the bill states 
that “The commission shall initiate upon the vote of at least three of its members, 

^ an investigation . . . upon request of a private citizen, alleging improper with- 

holding of information.” Would this hold true even if four members voted to 
oppose such an investigation? If so, this would appear to fly in the face of ma- 
jority rule. If not, it would seem to give an administration veto power over the 
t disclosure of information which might prove embarrassing to it. 

In short, we submit that the proposed Fol Commission, however well-inten- 
tioned, is neither needed nor likely to be a means of making the Act more effec- 
tive. We would continue to place our reliance upon administrative procedures 
and remedies, the watchfulness of this Subcommittee, and, ultimately, on the 
courts. 

Center for Law and Social Policy, 

Washington , D.C., May 24, 1973. 

Hon. William S. Moorhead, 

Rayburn Office Building , 

Washington , D.O. 

Dear Congressman Moorhead: I am counsel to Consumers Union of United 
States, Inc. (“Consumers Union”) and, on its behalf, I have recently been in- 
volved in litigation under the Freedom of Information Act, 5 U.S.C. § 552, ( Con- 
sumers Union v. Peterson , D. D.C., Civ. No. 133-73) seeking disclosure from the 
Department of Commerce of a classified document known as the “Recommended 
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General Policy Guidelines for Third Year of the Long Term Arrangement” (the 
“Guidelines”). In light of my interest in secrecy in the foreign affairs area and 
my experience with the Freedom of Information Act, you have asked me to file 
a statement regarding the proposed amendments to such Act embodied in H.R. 
4960 and H.R. 5425, and I am happy tc comply with your request. Because of the 
particular relevance of my experience in the above-mentioned litigation to the 
problem of judicial inspection of classified materials, I will di rect my comments 

solely to that issue. , a „ 

The Guidelines are utilized by officials of the Department of Commerce in 
formulating textile policy and in administering the textile import quota system 
established under the Long-Term Arrangement Regarding International Trade 
in Cotton Textiles (the “LTA”). In particular they are utilized by government 
officials in making determinations tint cotton textile imports from a foreign 
country are “causing or threatening to cause market disruption” within the 
meaning of the LTA. _ . , , 

In September, 1972, on behalf of Consumers Union, I requested under the 
Freedom of Information Act that the Department of Commerce supply me with 
such document. After several months ot waiting, in December of 1972, my request 
for information was finally denied, on "he grounds, inter alia , that disclosure was 
not required under 5 U.S.C. § 552(b)(1). Subsequently, in January of 1978, I 
instituted suit in the United States District Court for the District of Columbia 
on behalf of Consumers Union to compel disclosure of the Guidelines 

The lawsuit was settled on May 17, and, pursuant to the settlement agreement, 
the Department of Commerce has declassified the Guidelines and referenced 
them as publicly available in its Index of Documents. A copy is attached for 
your information. The Guidelines had, until May 17, been classified “Confidential” 
under Executive Order, and, thus, had the litigation continued without settlement, 
it is likelv that, under the Supreme Court's decision in Enmrnrmiental Protect ion 
Agency v. Mink, 93 S.Ct. 827 (1973) their non-disclosure would have been upheld, 
without a court ever having had the opportunity to review their contents. 

It is apparent upon examination of the Guidelines that their classification was 
questionable at best. Although the Guidelines nominally relate to matters of 
“foreign policy”, they merely set forth in the most general terms the criteria for 
establishing restraint levels ^or negotiating bilateral agreements for cotton textile 
products, and there appears to be nothing contained in them which, if disclosed to 
the public, would conceivably damage national security or adversely affect our 
international relations. I believe that if a court had been permi tted to review Ibis 
document, it might well have found that the national security/foreign policy 
exemption to the Freedom of Information Act could not be properly invoked to 
prevent its disclosure. Unfortunately, under the Mink decision, if the case had 
gone to trial, probably no such review would have been made and an arguably 
frivolous classification, albeit based on Executive Order, would have effectively 
precluded disclosure of a document which Is of significant interest to the consum- 
ing public. 

I believe that provisions such as those contained in H.R. 4960 (Sec. 101) and 
H.R. 5425 (Secs. 1(d) (1) and (2)), which would allow judicial examination of 
documents claimed to be exempt, are essential to protect the public against the 
abuses of official secrecy. Indeed, it seems the clear message of Justice Stewart’s 
concurring opinion in Mink that, if the Supreme Court has now interpreted the 
Congressional interest in enacting § 552(b) (1) as decreeing “blind acceptance of 
Executive fiat,” 93 S. Ct. at 840, it is up to Congress to take positive action to 
insure that there is a means to question an Executive decision (which may be 
“cynical, myopic or even corrupt. . . Id.) to stamp a document “Secret”. 

There is no question, moreover, that judicial inspection of classified materials 
is an appropriate procedure which oilers adequate protection for the Govern- 
ment’s legitimate interest in secrecy. In the realm of executive privilege, it has 
long been the view of most commentators that the relatively restrictive view of 
the judicial role taken by the Supreme Court in United States v, Reynolds, 345 
U.S. 1 (1953), was undesirable and that a more desirable approach is that 
adopted by the majority of the Court of Appeals in Reynolds , which said, in a 
careful opinion written by Judge Maris : 

“Nor is there any danger to the public interest in submitting the question 
of privilege to the decision of the courts. The judges of the United States 
are public officers whose responsibility under the Constitution is just as great 
as that of the heads of the executive departments. When Government docu- 
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ments are submitted to them in camera under a claim of privilege, the judges 
may be depended upon to protect with the greatest of care the public interest 
in preventing disclosure of matters which may fairly be characterized as 
privileged. And if, as the Government asserts is sometimes the case, a knowl- 
edge of background facts is necessary to enable one properly to pass on the 
claim of privilege those facts also may be presented to the judge in camera 
192 E.2d at 997-998. See Developments in the Law — National Security Inter- 
ests and Civil Liberties, 85 Harv, L. Rev, 1101 (1972) ; Hardin, Executive 
Privilege in the Federal Courts, 71 Yale LX 879 (1962). 

In numerous cases, judges have examined evidence claimed to be privileged on 
national security grounds and made determinations with respect to the ade- 
quacy of the claim of privilege. See, e.g., Creamer v. United States, 9 PRD 203 
(E.D.N.Y. 1949) ; Snyder v. United States, 20 PRD 7 (E.D.N.Y. 1956) ; United 
States v. United States District Court for Eastern District of Michigan, 92 S. Ct 
2125 (1972) (examination of information contained in “national security” wire 
taps) . As the Harvard Law Review puts it : 

“[Jjndicial decision whether national security considerations justify non- 
disclosure should be based on examination of the documents themselves, as 
in the case when the Government claims other grounds for withholding in- 
formation. Permitting the judge to rule on the basis of what he infers from 
the Government’s description makes serious scrutiny of the Government 
claim unlikely.” Developments in the Latv — National Security Interests and 
Civil Liberties , 85 Harv. L. Rev. 1101, 1222-23 (1972) . 

Surely, there can be no reasonable worry that disclosure of confidential in- 
formation to judicial officers will compromise the national security. Indeed, in- 
dependent, judicial officers can be trusted to make a fairer evaluation of the 
information than involved bureaucrats interested in protecting their own posi- 
tions. 

If you wish any further elaboration on the comments presented in this letter, 
please do not hesitate to contact me, and I will be most happy to provide you 
with what information I can. 

Very truly yours. 


Enclosure. 


Eldon V. C. Greenberg. 


Recommended General Policy Guidelines for Third Year of the Long Term 

Arrangement 

The Interagency Textile Administrative Committee recommends to the Presi- 
dent’s Cabinet Textile Advisory Committee the following general policy guide- 
lines for administration of the rights and obligations of the United States under 
the Long Term Arrangement for the third year : 

I. ARTICLE 3. 

A . Restrained Trade . 

1. Derestraints and Renewal of Restraints, — Article 3 restraints in a particu- 
lar category should not be renewed or continued in instances (a) where total im- 
ports are not significant or (b) where the imports from all countries with ceil- 
ings have declined substantially below the combined levels of the ceilings in effect 
for the category, taking into account special factors, such as group ceilings, the 
loss of market by a single exporting country, and the state of disruption of the 
domestic market. Imports in a category from a particular country may be de- 
restrained even though total imports in the category have not declined sub- 
stantially where it appears that the country concerned has lost a major part of 
its market in the United States for these goods. 

The United States should advise the exporting country when a category is 
clerestrained that the action has been taken without prejudice to the rights of 
the United States to request restraint again in accordance with the provisions of 
Article 3. 

2. Growth on Article 8 Restraints. — A minimum of 5 percent growth should 
be the general rule for all Article 3 renewal of restraints, except in highly un- 
usual circumstances. 

Some existing Article 3 restraints were renewed for the second year of re- 
straint without growth. At the request of the exporting country the United 
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States should provide 5 percent growth for the remainder of the restraint v ea r 
on a prorata basis, 

r.J’ a ^?7 anffement of ArUcle 3 Restraints.— The United States should make 
Sp 8 !!!'!! 6 rearrangements m Article 3 restraints, including grouping of related 
categories, when disruption to our markets would not result. 

S. Unrestrained Trade. 

\ rhv.il ■^® afr °in«,s.--The United States should promptly exercise its rights under 
!i° * Srai “ d, ® ru Ptive new trade. New restraints should lie imposed by 
nrLi, ! r states in the framework of developing an overall solution to the 
problem of imports from the country concerned. 

The minimum levels should be updated to reflect the values for current trade 
at the same foreign value amounts used to establish them Initially. 
ia sh ® uld be considered in ail cast s where trade exceeds' the minimum 

level for the category. However, restraint levels should be set at twice the mini- 
® vel 111 cases where the tonal of restraint levels in other categories and 
trade in unrestrained categories from he exporting country for tlie latest twelve 
months is’ less than the equivalent of four times the minimum level of a cate-’ 
goiy. Restraint should be set at (he minimum or in accordance with other eri- 
totol is°great(^ mlniStrati0n °* tll(i Long Term Arrangement, in cases where this 

In the event that during the course of consultations the exporting counrrv 
shows no potential for significant exports to the United States, the United States 
should consider adjusting the Article 3 restraint level in the light of special 
considerations i!or each exporting country. * 

II. BILATERAL AGREEMENTS 

A. Existing Buaterals . 

Revisions in Bilateral Agreements.— The United States should grant reason- 
able requests for amendments to bilateral agreements with special reference to 
orlfberafi Z ed ere ^ 3 reStrain<:s f01 ' Particular categories have been removed 

Aiso, the United States should he prepared to request exporting countries to 
levise arrangements with the United States w here necessarv, 

B. New Bi-laterals. 

, „£«» Bilateral Agreements.— The Uidted States should continue to seek bi- 
lateral agreements under Article 4 with countries showing a significant potential 
for export of cotton textiles to the United States. The specific rrovUons of such 
agreements should be determined at the time the United States enters into con- 
sultations and should depend upon the nature of the trade and the terms of simi- 
lar agreements with other countries. 

in. CONTINUATION OF OTHER POLICIES 

A,™,? 11 ° th ! P respects, present policies for the administration of the Long Term 
Arrangement should remain in effect. h 

The Federal Bar Association, 

Hon. William S. Moojiiiead, Washington, D.V., June 27, 1973. 

Chairman, Subcommittee on Foreign Operations and Freedom of Information 
W™shh!g%n?D.C° Vernment 0peration8 ' Ra Vburn House Office Building, 

Dear Mr. Chairman : The Committee on Administrative Lav and Procedure 
of the Federal Bar Association has been polled by mail on short notice selkin- 
oV h ? * mendments . to the Freedom of Information Act proposed by 
H R. 542o. -this letter summarizes the responses for the record of your Subcom- 
mittee’s hearings on the bill. 9 ouotom 

wiSoutheservati.ons° rSed ““ amen,Jmerts P r °P° sed »>? H.R. 5425 or its thrusi: 

““‘h? 1 ' 8 expressed concern about the proposed amendment to Section 552 
might be f dLdosea. that lnformation sup P lied t0 th e Government in confidence 
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One of these members drew attention to -tte ^ 
prlvidJd' al I £ h t ^ 

mSXl sam^meZer suggeSed a provision for waiver of confidentiality by 
the person who supplied the information. . . h the Government to 

br,„<* an 

“K stzsr&tssz 

SLffSttCtoSS. and (3) report r«uesB and dlapoaltlona wonld be bur- 

' densome, expensive and ^^sonaU^approve H.R. 5425, but I would omit the 

One member iepo . P ^ | the information regarding financial in- 

sag xs 

comStitfthltVg investors and big depositors are privy to information not 

foT the agencies be req^red to attach copies of unreported decisions where they 

«re cited as authority. - concern that the exemption for inter-agency 

finally, one memb p ' „ u 552(b) (5) is not broad enough to prevent 
or intra-agency memoranda in Section o52(b) U) s suggested that tliis 

“probing the mental processes of the he ^ °“j n n g its scope in terms of the func- 

Ik sks k s s 

n °FinaUy! one member questions the wisdom of the ge meral e™tion ^ ygr- 

S^lIriStwi 

ful if they are subject to disdosure and f b J, accustomed to conduct- 

, able to us it is no-t feasible to P. , Ahvimmlv has so many ramifications. 

i,»r,»rt w”«e or Imply a Federal Bm Association position. 

Respectfully, Stuart H. Johnson, Jr.? 


/VI, » 


f\+ Iwii rvrwi.atinw. Ad. 


Department of Agriculture, 

Office of the Secretary, 
Washington, D.O., June 6, 1913. 


cZrS S on Government Operations, House of Representatives, 

ments to the Freedom of Information Act, 5 U.SA, 55 . 

The Department does not recommend enactment of the bill. 


96—576 — 73 24 
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P . ubllsh an ‘« ^tribute the 
( 2 ) chance the “hUoitifiaHm P r '^ en 1 ,r aTV f ? L public mtormation and copying; 
person making the request “reasonable < 1 ^tr A ' emei ? t to a requirement that the 
time limitations L S ^loh reeords^ ; ( 3 .) impose specific 

(4) make it t-Hnf n ^ to requests for recorus and appeals * 

records in rml,- Congress intended that courts would examine ,, gene v 

or records requested in writing fro! 7° °“ gress b f furnished all information 

The Oifico of Management and Budget advises that thnw> . .. 

the presentation of this renort «ti, f -} t T ut lis ii0 objection to 

program. P ° rt fl0L1 the standpoint of the Administration's 

Sincerely, 

A \ .7 os-eph It. Weight, Jr., 

Assistant Secretary for Administration. 

Discussion op the Various Amendments in H.b. 5*25 

required to lie miUntain^^V the * 3 Ac °f or aseut ' i . es t0 publish the index 

impose a time-consuming and unn^Larv “Win* would 

the indexes maintained by agencies under u 5 *^Jrf£. eder i a age . ncles - Mai U r of 
card catalogs or other te.^T “ItS „k t ^ s _ requlr . ement ««* in the form of 


such copies by paying a 'fee therefor in accn' .^ee part th « ,of may obtain 
by the Department. There would not he siiffiAiLn)* 1 - 0 .* 1 fe , e sclletlule Presen ted 
public for copies of the Indexes t o wurrln, }^SLh*^f n ^ part ,,f the 

indexes and keeping such publications current h gh Publishing all the 

records” since “he* 1 ittran^c^e^ l -iM“®rea^in? qUeS t S i ,e f ° r “ Identifi »ble 
requiring only a reasonably speciic description^ /! teipreted this provision as 

24 of the Attorney General’s Memorandum on tte ; PublSoLT-^^ 8 ^ page 
the Administrative Procedure Act. 1 e 1 uWlc In *oi.mation Section of 

With respect to the amendment imposing time limitntir.no , „ . 

spondmg to requests for records and lppefls agenc7is of Ho a n! Sen . CleS for re ‘ 
always given priority to requests for informatfon and h fl vl , I) p f rt ,f ent hf;Ve 
requests as quickly as possible. No useful complied witli the 

specific time limitations for complying with rwiueste fo^i nfr, "t d by setting up 
it is more important to make a comet dStif information. We believe 

formed judgment by reason of meeting a specific thne h limi?n n r baS6d ° n an unin ' 

With respect to the amendment prot idtag for ?n at ‘° r ‘ 
by Courts to determine their exempt statue: » 10 r am fi ra * DS P ec tt°n of records 

be better served by the 

the Supreme Court’s decision in the case of A l‘A , w !! „ by Z om ' ts set out >« 

£3KK* m We ™ ld 

V nu ed d States ^o VrepL^an^fiir its ^e^pouw^n 6 ^ Peri °i ! of time for the 
litigation eases. Further, the need for 8 provision °£ ^formation Act 

court costs and attorneys’ fees in such easel has t e eourt to assess 

existing provisions of iaw, 28 U.S C 2412 a ind^>™£ t demonstrated. Under 
fees and expenses of attorneys, msy be awardf^tett^ 1 costs ' but "ot including 
civil action brought by or against ;L United Stated ™ J Prevailing party in any 
the United States acting in his official rapafilvhrl ag,a . cy or official ot 

of such action. We believe these existing P prortsions nf htiv \ ng Jurisdiction 

jaasassisr^- - 

lanSag;\rf1h™e^ 
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the present language of the exemptions, interpreted in the light of the Attorney 
General’s Memorandum and applicable court decisions, has provided a workable 
framework for carrying out the requirements of the Act, which strikes a delicate 
balance between the general right of the public to disclosure on the one hand 
and the national welfare and individual privacy on the other. We would there- 
fore recommend that the present language of the exemptions not be changed 
at this time. 

With respect to the amendment providing that Congress be furnished all infor- 
mation or records requested in writing from agencies, this Department would 
defer to the Department of Justice on its merits. 

With respect to the amendment which would require each agency to make an 
t annual report to Congress on its administration of the Freedom of Information 

Act, we believe some clarification is necessary as to what is meant by the lan- 
guage which provides that such report should- set out “the number of requests 
made” under the Freedom of Information Act. In the fall of 1971, the House 
Subcommittee on Foreign Operations and Government Information sent a ques- 
' tionnaire to all agencies asking for statistics on the number of requests for in- 

formation which had been received by each agency. Since the questionnaire did 
not define what the Subcommittee considered to be a request under the Freedom 
of Information Act, there was a wide disperity among the agencies as to what 
they considered requests for records under the Act. Because of this, some agen- 
cies reported requests in the thousands while other agencies limited their reports 
of requests to those of more than a routine nature. Mr. Moorhead, Chairman of 
the Subcommittee, in the hearings w r hich were held in the Spring of 1972, ex- 
pressed concern with this disparity in the reports of the agencies and stated that 
there should be some ground rules on what should he considered requests. The 
Department’s chief witness at the hearings, Mr. Charles Bucy, who was then 
Assistant General Counsel of this Department and is now retired, expressed the 
hope that the committee would come up with some standard or guideline which 
would be helpful to all agencies in preparing reports on the Act. The Department 
was therefore disappointed when neither the committee’s report on the Adminis- 
tration of the Act, H. Kept. 92-1419, nor the bills which have been introduced by 
committee members and other members of the House and Senate contained 
guidelines or standards in this respect. We therefore recommend that, if the 
committee intends to report favorably on this amendment, consideration be given 
to the development of such guidelines which will result in some uniformity of 
treatment of statistics by the various agencies. 


Department of Defense, 

Office of General Counsel, 
Washington , D.C., May 7, 1913. 

Hon. Chet Holifield, 

Chairman, Committee on Government Operations , House of Representatives, 
Washington, D.C. 

Dear Mr. Chairman : Reference is made to your request for the views of the 
Department of Defense on H.R. 5425, 93d Congress, a bill “To amend section 552 
of title 5, United States Code, known as the Freedom of Information Act.” 

The purpose of the bill is to impose on executive branch agencies additional 
administrative requirements that will insure the processing of Freedom of Infor- 
mation Act requests within fixed time periods and will clarify or limit the basis 
on which records may be considered exempt from disclosure under the Act. To 
facilitate understanding of the position of the Department of Defense on this 
bill, there follows a description of each proposed significant modification of sec- 
tion 552 of title 5, United States Code, along with the Department’s specific 
reaction to that proposed modification. 

First, the bill would amend section 552(a) (2) to require that each agency 
publish and distribute, by sale or otherwise, copies of a current index of any 
matter issued, adopted, or promulgated after July 4, 1967, which is in the nature 
of a final opinion in the adjudication of a case, a statement of policy or inter- 
pretation of a policy adopted by the agency and not published in the Federal 
Register, or administrative staff manuals and instructions to staff that affect 
the public. This publication and distribution would be in lieu of . the present 
practice of making such indexes available for public inspection and copying. 
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Although the Department of Defence has no objection in principle to this 
change, we question whether there is sufficient interest in indexes of this kind 
among member;? of the public to justify their routine publication and distribu- 
tion. Their availability under current U w for inspection and copying seems more 
consistent with the level of public interest. 

Where that level of interest is higher, agencies, of course, are not precluded 
from publishing and distributing such indexes as a more responsive and con- 
venient method of insuring public access. A requirement to routinely do so, hcw- 
ever, will impose a significant buj'den on the agencies that would be difficult to 
justify for most such indexes which are primarily of internal agency interest, 

Second , the bill, by amending section 532(a) (3), would substitute for the re- 
quirement that requests be confined to “identifiable records” a new criterion that 
requesters “reasonably describe” the records they seek. Since the Department 
of Defense, through its implementing regulations, has interpreted “identifiable 
records” as those which can be located with a reasonable amount of effort, we 
see no need for the proposed modification which presumably has much the same 
effect. 

Third, the bill would require by adding a new paragraph to section 552(a) 
that each agency determine within 1(» working days after the receipt of the re- 
quest for records whether it will comply with the request and promptly notify 
the requester of that determination. In addition, appeals from initial refusals to 
provide requested records must, by the terms of the new pi t graph, be made by 
the requester within 20 working days of the date of notification of the initial 
denial, and a final determination with respect to such an appeal must be made 
by the agency within 20 working days after the receipt of an appeal. If an agency 
fails to comply with the time limitations for these determinations, the requester 
is deemed to have exhausted his administrative remedies with respect to any 
such request. After a favorable determination on a request, agencies are obliged 
to make records available as soon as practicable. 

The time limitations imposed on the agencies by these changes are totally im- 
practicable in a large organization with multiple facilities, such as the Depart- 
ment of Defense. The millions of records in the custody of the Department of 
Defense are stored in a multitude of worldwide locations, where records re- 
quested Under the Freedom of Information Act are interspersed in common files 
with other records. Requested records are, therefore, difficult to retrieve and eval- 
uate for releasability, and obviously no determination can be made and con? eyed 
to the requester pending that retrieval. The Administrative Conference of the 
United States, in its evaluation of administrative problems under the Freedom 
of Information Act, recognized this serious problem. It carefully prescribed in 
Recommendation No. 24, circumstances under which an agency may, within a 10- 
day period for an initial request and a 20-day period for an appeal, advise the 
requester of reasons for delay ahd of the anticipated date on which a determina- 
tion to release or withhold will be made. 

The reasons available under Recommendation No. 24 for failure to make a 
substantive determination within the prescribed time limits cover the vast major- 
ity of situations in which delay by an agency is likely or inevitable. We, there- 
fore, recommend that the bill he modified to incorporate the more realistic and 
workable “Principles and Guidelines for Implementation of the Freedom of In- 
formation Act” contained in Recommendation No. 24, as they relate to the time 
for replying' to requests for records if statutory time limitations are considered 
necessary. Failure to adopt such a modification would, if the bill were enacted 
into law, result in a serious disruption of the work of any agency which con- 
scientiously attempts to meet the unrealistic time limitations proposed. Moreover, 
the net effect of unrealistic time limitations for agency processing of requests 
will probably be a great increase in litigation. It is unlikely, in our view, that a 
requester will be better served by an earlier opportunity for litigation which 
shifts the burden to a court for evaluation of his request than by a more reason- 
able time period for an agency evaluation that may well result in an administra- 
tive determination to release the requested record. 

Lack of agency experience with time limitations for answering Freedom of 
Information Act requests, however, makes questionable any statutory require- 
ment. Some of the reasons for excusable delay listed in Administrative Confer- 
ence Recommendation No. 24 may prove to be justified, whereas other reasons 
not recognized in that Recommendation may prove compelling. We, therefore, 
agree with the American Bar Association position that the agencies should be 
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given a reasonable opportunity to effect such requirements by regulations which 
can be modified readily to reflect the lessons of experience- Consistent with that 
approach, a revision of the Department of Defense Freedom of Information Di- 
rective is currently being coordinated with the military departments and other 
components of the Department of Defense. This revision incorporates the sub- 
stance of Recommendation No. 24, along with additional changes that are respon- 
sive to recommendations of this Subcommittee and others in Congress. 

The proposed requirement that a requester must file an appeal from the initial 
denial of a record by an agency within 20 days of receipt of notice of the denial 
is undoubtedly intended to facilitate timely agency processing of such requests. 

Although we agree that appeals should be filed promptly while the issues are 
r fresh and relevant files are readily available, it is unclear that failure by the 

requester to meet the time limit will prevent him from initiating an entirely 
new request for the same record which an agency would be required to reprocess. 

In other words, we doubt the effectiveness of the proposed language as a realistic 
limitation on requesters. If the intent is to bar a requester from making any 
further efforts to secure a denied record when he has failed to appeal the denial 
within 20 days, a provision to this effect should be added to the bill. The Depart- 
ment of Defense, however, does not favor such a restriction on citizens, as it 
could prove particularly troublesome to those without the resources to hire legal 
counsel. 

Fourth , the bill, by amending the third sentence of section 552(a) (3), would 
expressly incorporate a requirement that courts in hearing complaints to force 
the release of agency records examine the contents of the withheld records in- 
camera to determine whether an agency has sustained its burden of demonstrat- 
ing that the record falls within one of the exemptions of the Freedom of Informa- 
tion Act More specifically, it would also add a requirement that any record 
withheld under 5 U.S.C. 552(b) (1) in the interest of national defense or foreign 
policy of the United States be investigated in-camera by the court for the purpose 
of determining whether it properly falls within the criteria of that exemption. 

The Department of Defense opposes this proposal to prescribe the methods by 
which the courts can evaluate an agency’s determination that a requested record 
comes within one of the express exemptions of the Act. If the judge is satisfied 
by affidavits, depositions, or testimony, that a requested record is exempt, he 
should not be required to examine that record in-camera. Such a procedure has 
been described by at least one Federal District Court judge (Gerhard A. Gesell) 
as ‘‘entirely foreign to our traditions,” because the papers placed in the hands 
of the judge for his private ew parte inspection are excluded from the eyes of 
the litigants (Moss v. Laird , D.D.C., Civil Action No. 1254-71, Dec. 7, 1971). 

Moreover, there is considerable doubt that the experience and background of 
a judge is adequate to evaluate the impact of a record on the national defense 
or foreign policy of the United States, even if he is given detailed ew parte back- 
ground briefings closed to those seeking the record. Responsibility for protection 
of executive branch records is a Presidential responsibility. Executive Order 
11652 has carefully set forth the bases for security classification of documents 
> for the protection of records from public disclosure when their revelation would 

be contrary to the interest of the national defense or foreign relations of the 
United States. The terms of this Executive Order must be carefully complied with 
by each agency, so that the proper role of the courts is to insure, as indicated in 
* Environmental Protection Agency v. Mink (93 S. Ct. 827 (1973) ), that the docu- 

ment has been designated for such protection in accordance with the provisions 
of that Executive Order. 

In other kinds of litigation the courts have long recognized the right of agency 
heads to decline to produce classified or other privileged information sought 
through the discovery process when its continued protection is deemed essential 
by the head of the agency. His determination is evidenced by the filing of a suit- 
able affidavit (see Reynolds v. United States, 345 U.S. 1 (1953)). In our view, 
this is the proper posture for the courts to assume and is generally consistent 
with operating responsibilities of the Department of Defense, 

Fifth , the bill would require the United States to file an answer to any com- 
plaint filed under the Freedom of Information Act within 20 days after service 
upon the United States Attorney of the pleading in which such complaint is 
made. Apparently, the intent is to require the answer to be filed within 20 cal- 
endar days since no exclusion of Saturdays, Sundays, and holidays (as expressly 
provided in other sections of the bill dealing with time limitations), is men- 
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tinned in : tins section. In addition, reasonable attorney fees and other litigation 
cbsts nniy be charged against the Un:: ted States by the court in any ease in which 
the rgqulister prevails in his effort to obtain release of a record. 

The Department of Defense strongly opposes the proposed requirement for 
filing aii answer within 20 days of the receipt of the complaint. Such a time 
limitation is totally impracticable ir a large department where such suits may 
be filed anywhere in the United States and where delivery time for mail and 
other ' inevitable administrative processing often will prevent knowledgeable, 
responsible officials within this department from even being aware that* the 
suit has been filed before the passage of 20 calendar days. Moreover, even in those 
cases In which an answer can be filed with the court within the time limit, this 
will mean a higher priority for all Freedom of Information cases than for any 
other type of case. We do not believe that there is justification for discrimina- 
torily favorable treatment for every Freedom of Information case. Such priority 
attention for these cases will severely disrupt the orderly administrative proc- 
essing of other litigation that may be more significant to the public, the Congress, 
or the Department of Defense. 

Under the current provisions of section 552(a) (3), courts have authority to give 
precedence on the docket over all other cases to those Freedom of Information 
Act requests which merit such favored consideration. Hearing and trial of such 
cases is authorized at the earliest practicable date and they are to be expedited 
in every way, except as to causes of action the court considers of greater im- 
portance. Ibis appears to offer all of the authority necessary for prompt judi- 
cial attention to Freedom of Information litigation that merits such treatment, 
and has the great advantage of flexibility that permits the exercise of judgment 
by the court on difficult issues of relative priorities. 

Moreover, the requirement in the bill that the answer be filed w ithin 20 days 
of the receipt of the complaint does no: insure any more expeditious hearing and 
trial than is authorized under current law. It simply makes unlikely sufficient 
opportunity for the preparation of a careful and thoroughly considered answer. 
Thus, more of the burden falls on the court to develop and evaluate all of the 
information and arguments that should properly be considered in agency evalu- 
ation of the issues raised. 

Authority in the court to assess against the United States reasonable attorney 
fees and other litigation costs reasonably incurred in Freedom of Information 
cases in which the requester prevails is objectionable to the extent it promotes 
unnecessary litigation. The already over-burdened court system should not be 
further hampered by Freedom of Information cases brought by citizens encour- 
aged to gamble on litigation with the hope that its costs will be assessed 
against the United States, The discipline of paying these costs winch prevails 
under the current practice tends to insure that only requester? with a substan- 
tial public or private interest will initiate litigation. The proliferation of public 
interest law firms and other sources of legal assistance to private citizens without 
private resources necessary to bring litigation has gone a long way toward guar- 
anteeing a “day in court” to those with legitimate disagreements with the agen- 
cies on Freedom of Information Act interpretations relative fco documents of 
general public interest. 

Moreover, it has been clearly demonstrated that almost all litigants under 
the Freedom of Information Act seek the records for purposes of private exploi- 
tation which frequently is profitable. On the other hand, agency resistance to pro- 
duction of records is sometimes pursuant to a supposed legal obligation to pro- 
tect private interests under an express or implied understanding with the agency. 
Trade secrets come to mind as an obvious example. In such cases, no broad public 
Interest in the records is likely to exist. Consequently, the expenditure of public 
funds to secure release of the records through court action would be difficult to 
justify, even though the agency misinterpreted its obligation under the law* 
Therefore, we wcuid hope that if such an amendment is adopted, that the legis- 
lative history emphasize a Congressional desire that the courts not exercise their 
discretionary authority to award costs to the successful complainant in this 
kind of case. 

Fiatfi, Section 2 of the bill contains several substantive mod if, cations of sub- 
section (b) of section 552, title 5, Unitec! States Code, which sens forth the ex- 
ceptions to the general requirement for the public availabiliy of all agency rec- 
ords. The first of these proposed modifications would limit subsection 552(b) (2) 
to records relating solely to the “internal personnel practices” of an agency 
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and thereby' presumably exclude from the exemption records concerning other 
internal practices. The Department of Defense objects to this because there are 
certain “internal practices” not involving personnel that should be exempted 
from the public disclosure requirement. 

Internal practices include practices such as the techniques for auditing Gov- 
ernment contracts contained in a document known as the Defense Contract Audit 
Manual, The sole function of this Manual is to furnish guidance to Defense Con- 
tract Audit Agency auditors on how to conduct effective audits of Government 
contractors’ records. While the Manual is thus related solely to the Defense Con- 
tract Audit Agency’s “internal personnel rules and practices” for carrying out 
their auditing functions, it could not be properly described as a record relating 
solely to “internal personnel practices” under the proposed amendment. Yet, its 
disclosure would seriously harm and unduly impede the Defense Contract Audit 
Agency’s functioning in the interests of the taxpayer. Similarly, various publi- 
cations concerning negotiating and bargaining techniques, bargaining limitations 
and positions, or inspection schedules and methods, may not qualify as records 
a “related solely to the internal personnel practices” of the Department of Defense. 

Nevertheless, their continued protection from public disclosure is essential in 
many cases to fulfilling the agency’s responsibilities for the public’s business. 

We believe that the proposed limitation on the use of this exemption to those 
records “the disclosure of which would unduly impede the functioning of such 
agency” would be sufficient to protect against any abuse of an exemption to 
protect both “internal personnel rules and other internal practices.” There is no 
need for such language however, since the courts in fact apply such a factor in 
this type of case. If, therefore, any change is made in 5 U.S.C. 552(b) (2) it 
should be one to clarify the right of agencies to protect records “related solely to 
the internal practices” that are followed to insure the proper functioning of the 
agency. 

Seventh, the proposed modification of subsection (b)(4), section 552, appears 
to he editorial and accurately reflects the interpretation which the Department 
of Defense has made of this exemption insofar as it applies to commercial, 
financial, and trade secret records. We believe, however, that the exemption, 
as presently worded, and particularly as it would be worded under the proposed 
modification, does not constitute authority to fulfill the expressed congressional 
intent of permiting all citizens to communicate with their government in confi- 
dence. The legislative history of P.L. 80-487 supports the view that Congress 
intended to include within this exemption the traditional evidentiary privileges 
such as priest-penitent, doctor-patient, lawyer-client, etc., and to permit a citizen 
to provide directly to federal agencies information in confidence about any matter 
of legitimate official concern. The use of the terms “trade secrets” and “commer- 
cial or financial information” implies a limitation on the kinds of subjects which 
are guaranteed this confidentiality. It would, for example, be difficult to imagine 
circumstances in which the doctor-patient privileges would fall within the normal 
interpretation of those terms. 

Similarly, there is information which will be conveyed to the agency only in 
confidence, even by its own employees. Some agency operations, accident investi- 
r gallons, and other matters of proper concern to the agency, not necessarily in- 

volving “commercial or financial information” or “Trade secrets,” may benefit 
from confidential communication from private citizens or employees. Much of 
this information, however, is probably not protective as part of a law enforce- 
1 ment investigation record. Yet, few would argue that such communications should 

be discouraged by the inability to assure confidentiality. Consequently, we recom- 
mend that the exemption be expanded by the addition of a phrase “and other 
information received by the agency in confidence for the purpose of fulfilling an 
official responsibility.” 

Eighth , the proposed amendment of section 552(b) (6) would make it clear 
that protection for personnel, medical, and similar “files,” applies only to per- 
sonnel, medical, and similar “records” in those files, and not to other kinds of 
records that may be in such files. This is consistent with the interpretation the 
Department of Defense has always given to this exemption ; we, therefore, see 
no need for the amendment. 

Ninth, the suggested revision of subsection (b) (7) of 5 U.S.C. 552 is not an 
improvement in either the clarity or effect of that exemption. The insertion of 
the word “specific” before the term “law enforcement purposes” does little, if 
anything, to define or limit the intended scope of the exemption. Presumably, any 
investigation for a law enforcement purpose must have some specific objective in 
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mind. We are left with the question of how specific a “specific* purpose” must be. 

If the intent is to limit the exemption to situations in which the investigation is 
intended to culpainate in a decision whether to commence an administrative or 
judicial action against an individual, corporation, or other organization, then 
further clarification of the language is necessary. 

However, we would not be in favor of such a change because it would further 
limit the flexibility now available to the agencies which require some discretion 
in determining which matters should, be protected under the investigatory tile 
exemption. 

More importantly, the Department of Defense strongly objects to the propose 
addition of subsection (b)(7)(B) that would remove the investigatory record 
exemption from scientific tests, reports, or data ; from inspection reports which 
relate to health, safety, and environmental protection ; and from all investigatory 
records which serve as a basis for an agency’s public policy statements or rule- 
making. Although no definition of “scientific” is given, we would have consider- 
able concern under this modified language about the authority to protect from 
public disclosure various laboratory tests, polygraph reports, and similar records 
which may have been developed for the purpose of determining whether law en- 
forcement action is justified. Release of this material to “any person” could un- 
fairly and unnecessarily damage the reputation of the subject of an investigation 
and would provide nothing of legitimate concern to anyone other than the subject 
of the investigation and the agency performing it. 

Similarly, inspection reports conducted by agencies for the purpose of law 
enforcement actions related to health, safety, and environmental protection 
should not be generally available to the public, particularly when the result of 
such a report does not justify a contemplated punitive law enforcement action. 

These reports, especially when read out of context, and without benefit of the 
entire background of the investigation, could be unfair to the subject of the 
investigation and mislead the public. 

The requirement that investigatory records which serve as a basis for public 
policy statements or rulemaking by an agency be made available t<> the public has 
considerable appeal, but seems misplaced in this context. We would agree that 
that agency should be prepared to reveal the basis for a public policy statement 
or rulemaking no matter what its source may be. We do not believe?, however, that 
all investigatory file records should necessarily be made available to the public 
when they constitute some basis for a public policy statement or rulemaking by 
the agency if a self-sufficient rationale for such action is disseminated by the 
agency. If, for example, an investigation of a conflict of interest situation con- 
cerning a government employee leads to the determination by the agency that it 
must strengthen its regulation governing conflicts of interest or must issue a 
public policy statement concerning power conduct by its employ ees, we do not 
believe that this justifies a revelation of all of the records in the investigatory 
file concerning the particular employee whose conflict of interest situation may 
have stimulated the action. We, therefore, recommend that any provision deemed 
necessary to require an agency to reveal the basis for its public policy statement 
(I) 1 ( l D) making ^ inserte<i in action 553 of title 5 U.S.C. or in section 552(a) 

Tenth, the provision in Section 3 of the bill that agencies shall furnish infor- 
mation to Congress and its committees upon written request is consistent with 
the current policy established by President Nixon in his memorandum of March 
24, 1969, to the Heads of Executive Departments and Agencies, and by the State- 
ment by the President dated March 12 1971. To the extent the proposed Section 
3 is intended to modify the proeedtires set forth by the President, and based on 
his Constitutional prerogatives and responsibilities, it would, of course, be 
ineffective. 

Eleventh, Section 4 of the bill would require each agency to maintain complete 
statistics on the number of requests for records made to the agency under the 
Freedom of Information Act, the number and reasons for refusals to provide re- 
quested records, the number of appeals from such initial refusals, the number of 
days taken by agencies to answer initial requests and appeals of denials, and the 
number of complaints received from citizens about agency compliance with the 
Act. This information, along with a copy of any rule made bv each sgenev imple- 
menting the Freedom of Information Act. and other information regarding efforts 
to administer section 552, are to he submitted on or before March 1 of each calen- 
dar year to the Committee on Government Operations, House of Representatives, 
and to the Committee on Government Operations, United States Senate. 
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The Department of Defense believes that a requirement to keep accurate sta- 
tistics on all requests for records made to this Department would be virtually 
impossible, and to the extent we could comply, useless, if not misleading. It must 
be assumed that any request for a record is made under the Freedom of Informa- 
tion Act. Otherwise, we would be obliged to try to distinguish among requests on 
the basis of whether it contained some specific reference to the Act, or attempt 
to determine by some other means on what basis the request was made. 

Of the thousands of requests made to the Department of Defense each year 
for copies of records, the vast majority are satisfied without any Freedom 
of Information Act issue being considered. It is only in a relatively small 
percentage of cases that any serious issue arises on whether the information 
, should not be provided because a significant and legitimate governmental pur- 

pose requires withholding and because an exemption of the Act authorizes with- 
holding. It has been, and remains, our position that monitoring these exceptional 
circumstances provides a better picture of the Department’s compliance with 
the letter and spirit of the Freedom of Information Act, and consequently, we 

* believe that statistics on these exceptional cases are most likely to prove mean- 
ingful to the Congress. ^ _ 

At a time at which we are attempting to decrease the amount of unnecessary 
paper work and record-keeping, we strongly urge that any statutory require- 
ment for record-keeping by the agencies on Freedom of Information Act re- 
quests be limited to those cases in which a record has been refused initially 
or on appeal. If the proposed subsection (d)(1) were deleted and subsection 
(d) (4) were modified to require computation of processing time only when 
requests for records are refused, these particular objections would be mitigated. 

A preferable alternative, however, would be a formal request from interested 
Congressional committees that statistics on Freedom of Information cases be 
maintained and submitted to them periodically. Modification in the requirement 
could be made far more readily than a statutory change, and this would 
encourage flexible response to a continuing evaluation of the utility of the data. 

Twelfth , if extensive changes in the Freedom of Information Act, such as 
those proposed in this bill are enacted, we believe, on the basis of past experi- 
ence, that ninety days does not offer enough time for worldwide agency imple- 
mentation. Consequently, we recommend that Section 5 be modified to extend 
the effective date to the “one hundred and eightieth day after the date of 
enactment.” 

Although the tenor of this report has been largely negative, we believe 
that continuing efforts by Congress to study the provisions of the Freedom 
of Information Act are highly desirable as a means of responding to growing 
experience with its operation. There are numerous other aspects of the adminis- 
tration of the Freedom of Information Act which we believe could be improved, 
and we stand ready to assist the Committee in offering whatever information 
on our experience and problems with the Act that it may request. We are 
constrained to add, however, that much of II. ft. 5425 would not promote such 
improvements. 

The Office of Management and Budget advises that from the standpoint of 
the Administration’s program, there is no objection to the presentation of this 
report for the consideration of the Committee. 

Sincerely, 

* J. Fred Buzhardt. 


Federal Maritime Commission, 

Washington, D.C., June 15, 1973. 

lion. Chet Holifield, 

Chairman, Committee on Government Operations, House of Representatives, 
Washington, D.C . 

Dear Mr. Chairman : This is in response to your request for the views of the 
Federal Maritime Commission with respect to II.R. 535 and H.R. 5425, bills to 
amend section 552 of title 5, United States Code, known as the Freedom of In- 
formation Act. 

Inasmuch as H.R. 535 appears to be superseded by H.R. 5425, our comments 
are specifically addressed to H.R. 5425. The bill would in effect assure the public 
greater access to records and formulate specific procedures for making informa- 
tion available. The hill would provide for both administrative and judicial reme- 
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justified k tail1 <he information wb “' e agency’s denial of a request appears un- 

^"itime Commission endorses the ideology of the Freedom of 
formation Act. We are not convinced, however, of the need for HR 5425 Tn 
SSLr Committee, after hearing, should determinate art favorably on 
wi fi"” 5 ’ We " rg6 . that the following be taken into consi«?eradon 
,^ e 0 PPose any attempt to allow indiscriminate access to information the dis- 

* P f-° hibl i ed by s;ectiim 20 of the Shipping Aet l916 (46 U i c 
819) , the admmistration of which this Commission is charged. 

H.R. 54-5 would amend subsection 552(b) (7) of title 5, U.S. Code bv adding 
several new provisions, including subst ction 552 ( b ) ( 7 ) ( B ) ( Hi ) . ‘ g 

This provision would require access to information upon which any public 
policy statement is based when made by the Commission, or an official or cm- 
ployee thereof or which serves as a basis for rulemaking. This provision appears 

00nm,;t ^? th tltle 5 ’ U ‘ Sl Cc ** e ' ®2(b)(5) which specifically exempts 
inter-agency or intra-agency memorandums or letters from disclosure to any 
party other than another agency in litigation with the Commission. We would 
oppose any amendment which would have the effect of eliminating this exemption 
Proposed subsection 552(d)(1) to title 5 would require the Commission to 
maintain extensive records of requests for records made, and to report to Con- 
gress the number of such requests filed annually. The Commission currently main- 
lams records on denials of requests based upon the Freedom of Information Act 
and the pertinent information relating: to such denials. However, thousands of 
requests are made annually for such records as described in title 5, U.S. Code, 

552(a) which are routinely granted. It; would appear that the benefit sought bv 
proposed subsection 552(d) is to men dor the relatively few agency denials of 
requests and the reasons therefor, and not the multitudinous instances where 
requests are granted. We, therefore, oppose this provision insofar as it pertains 
to maintaining records and reporting instances in which access to Commiss on 
records are granted. 

Finally, the proposed amendments to subsections 552(a) (3) would require i:he 
court to examine in camera any agency records to determine if such records 
should be withheld under any of the criteria set forth in subsection 552(b). 

< It is our view that the judiciary should be allowed discretion in the determina- 
tion of which records should be so examined. Accordingly, we recommend that 
paragraph (d)(1) of Section 1 of the bill be stricken. Appropriate conforming 
revision should be made in paragraph (d) (2) of Section 1. 

The Office of! Management and Budget has advised that there would be no 
objection to the submission of this letter from the standpoint of the Administra- 
tion’s program. 

Sincerely, 

Helen Delich Bentley, 

Chairman. 


Board of Governors 
of the Federal Reserve System, 

Washington, May 28, 1978. 

Hon. Chet Holifield, 

Chairman , Committee on Government Operations , 

House of Representatives, Washington, D.C. 

Dear Mr. Chairman : Thank you fer the opportunity to present the Board’s 
views regarding H.R. 5425, a bill to amend section 552 of Title 5 of the United 
States Code, known as the Freedom of Information Act. 

In general, the Board supports the objectives of the proposed amendments to 
the Freedom of Information Act and has no objections or reservations with re- 
spect to those amendments except as hereinafter indicated. 

Section 1(e) of the bill would provide specific time limits for determination by 
an agency as to whether it should comply with a request for records and for de- 
terminations with respect to an appeal from an agency’s denial of an access to 
records. Although the Board is in sympathy with the purposes of this provision, 
it feels that it should be amended to permit an agency, upon notice to the re- 
quester, to defer such determinations beyond the periods specified if there is 
reasonable ground for doing so. Such a ;pro vision for deferment of determinations 
in exceptional eases is included in recently adopted amendments to the rules of 
the Department, of Justice relating to the production or disclosure of information. 
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Section 2(d) would amend paragraph (7) of section 552(b) of Title 5 of the 
U.S. Code, relating to the exemption of investigatory records from disclosure, to 
require such records to be made available in any case in which they serve as a 
basis for a public policy statement by the agency or serve as a basis for rule 
making. The Board questions whether this requirement is necessary. There could 
be instances in which disclosure of records compiled in the course of a law en- 
forcement proceeding would hamper the effectiveness of such proceedings, even 
though such records might form a part of the background for subsequent public 
policy statements or rule making proceedings by the agency. 

We hope the foregoing comments will prove helpful to you in the consideration 
of this matter. Please let me know if we can be of further assistance. 


Sincerely yours, 


Arthur F. Burns. 


Comptroller General of the United States, 

Washington, D.C., April 11, 1978. 

lion. Chet IIolifield, 

Chairman , Committee on Government Operations , 

House of Representatives. 

Dear Mr. Chairman : Your letters of January 12 and March 16, 1973, requested 
our views on H.R. 5425, a bill to amend section 552 of title 5, United States Code, 
known as the Freedom of Information Act. This is to advise that we have no 
comments to offer. 

Sincerely yours, 

Paul G. Dembling, 

For the Comptroller General of the United States. 


General Services Administration, 

Washington, D.C May 25, 1978. 


Hon. Chet Holifield, 

Chairman, Committee on Government Operations , House of Representatives , 
Washington , D.C . 

Dear Mr. Chairman : With respect to your letter of March 16, 1973, requesting 
the views of the General Services Administration on H.R. 535 and H.R. 5425, 93d 
Congress, similar bills to amend section 552 of title 5, United States Code, known 
as the “Freedom of Information Act.” 

The bills would make certain clarifying and technical amendments to the 
Act ; provide additional detail regarding time periods for replying to requests for 
information, filing appeals, and deciding appeals; and require annual reports 
from agencies providing certain statistics relevant to requests for information. 

GSA defers to the views of the Department of Justice, the agency which ad- 
ministers the Freedom of Information Act, on the merits of the bills. 

The Office of Management and Budget has advised that, from the standpoint of 
the Administration’s program, there is no objection to the submission of this 
report to your Committee. 


Sincerely, 


Allan G. Kaupinen, 


Assistant Administrator. 


U.S. Postal Service, 

Law Department, 
Washington, D.C., June 11, 1973. 

Hon. Chet Holifield, 

Chairman, Committee on Government.. Operations, House of Representatives , 
Washington, D.C. 

Dear Mr. Chairman : This responds to your request for the views of the Postal 
Service on H.R. 5425, “To amend section 552 of title 5, United States Code, known 
as the Freedom of Information Act.” This bill would tighten several of the ex- 
emptions to the Freedom of Information Act and make numerous changes in the 
rules for its administration. 

The Postal Reorganization Act generally exempts the Postal Service from 
Federal laws dealing with agency operations, 39 U.S.C. § 410(a), but 39 U.S.C. 
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§ 410(b)(1) specially applies the Freedom of Information Act, 5 U.S.C. § 552, 
to the Postal Service, subject to the limitations in 39 U.S.C. 410(c). Under a 
well-known canon of statutory construction, subsequent amendments to specifi- 
cally incorporated statutes do not affect the incorporating statutes. See 2 J. G. 
Sutherland, Statutes and Statutory Construction § 5208 (3d ed. 1943). In accord- 
ance with this principle, H.R. 5425, if enacted in its present form, would not 
apply to the Postal Service. 

Naturally, the amendments would apply to the Postal Service if H.R. 5425 
contained a provision specifically stating their applicability to the Postal Serv- 
ice or if the bill contained an amendment to the Postal Reorganization Act in- 
corporating the provisions of the bill into that Act. Since the enactment of the 
Postal Reorganization Act, Congress has consistently inserted specific refer- 
ences to the Postal Service in bills it wished to apply to the Postal Service. 
Examples are H.R. 1746 and S. 2515, 92d Cong., 1st Sess. (P.L. 92-261), the 
“Equal Employment Opportunity Act of 1972”, and H.R. 11021 and S. 3342, 92d 
Cong., 2d Sess, (P.L. 92-574), the “Noise Control Act of 1972.” 

If it is the intention of Congress to apply H.R. 5425 to the Postal Service, the 
bill should be amended by the addition of specific language accomplishing this 
result. The amendments to § 552 contained in H.R. 5425 would then be applicable 
to the Postal Service, to the same extent as is the present version of the section 
specifically incorporated in the Postal Reorganization Act. 

Because of the qualified nature of the application of § 552 to the Postal Service, 
39 U.S.C. 1410(c), and in view of the nature of most of the proposed changes 
and the generality of their application, we would generally defer to Congress on 
the policy issue of whether changes in the law should be made at this time. We 
object, however, to one proposed change, the new sentence that § 1(e) of the bill 
would add to £ 552(a)(3) allowing successful litigants to recover “reasonable 
attorney fees and other litigation costs reasonably incurred.” Instead of adding 
to the effectiveness of the Freedom of Information Act by permitting individual 
citizens or public interest groups to obtain information from the Government in 
an expeditious manner, we fear that this provision would be more likely to en- 
courage preliminary “fishing expeditions” by concerns able to afford the cost of 
litigation, such as those that are already contemplating contract or other litiga- 
tion against tha Postal Service. Congress has not found It wise to encourage 
litigation of other types by holding out the prospect of reimbursement for legal 
fees, and there would seem to be no reason to single out this urea of the law far 
special treatment. 

In our opinion, moreover, this provision would be inequitable, in the absence of 
a concomitant opportunity for agencies to recover litigation costs when they are 
successful. Application of this orie-sidetl proposal to the Postal Service would be 
particularly unfortunate, in view of the generally self-sustaining charter under 
which the Postal Service operates. It would be anomalous to force the Postal 
Service to underwrite the legal fees of its adversaries, yet deny the Postal Serv- 
ice all opportunity to recover its own costs, regardless of the outcome of t ie 
litigation. 

The stated purpose of this amendment would be to allow litigation costs “when 
attempts to obtain records under provisions of tlie Act are frustrated by arbi- 
trary or capricious acts of the bureaucracy or by foot-dragging tactics.” 119 
Cong. Rec. S4156 (daily ed. March 8, 1973) . Although we believe the best ap- 
proach would be to delete the litigation costs provision altogether, w r e suggest, 
at a minimum, that the requirement for arbitrary or capricious acts or delays as 
a precondition to allowing such costs be written into the bill itself, rather than 
left to legislative history. 

Sincerely, 


Roger P. Craig, 
Deputy General Counsel. 


Small Business Administration, 

Washington, D.C . , June IS, 1973. 

Hon. Chet Houefield, 

Chairman, Committee on Government Operations, House of Representatives, 
Washington, D.C. 

Dear Mr. C it airman : This will reply to your letters of January 12, 1973, and 
March 16, 1973, requesting the views of the Small Business Administration 
(SBA) on H.R. 535 and H.R. 5425, respectively, bills to amend 5 U.S.C. 552, 
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Tlie Freedom of Information Act. Our comments are keyed to the sections of 
H.R. 5425 since it is the more comprehensive bill and contains all the provisions 
of H.R. 535. 

Section 1(a) would require agencies to publish promptly and distribute (by 
sale or otherwise) copies of a current index providing identifying information 
for the public as to opinions, orders, statements of policy, interpretations, staff 
manuals and the like issued, adopted, or promulgated after July 4, 1967. Under 
current law such an index must now be made available for public inspection 
and copying. Unless there is a compelling need for this proposed change, we have 
serious doubts that the administrative burden and expense of maintaining a “for 
sale” inventory of such an index, particularly a continually changing one, could 
be justified. 

Section 1(b) reduces the degree of particularity with which a person must 
identify a record by requiring only a reasonable identification of the record. We 
favor this change. 

We question the desirability of firm time limits for agency responses to re- 
* quests for records and to appeals of denials of requests, believing that requests of 

any kind made of a Government agency, whether under this law or any other law, 
should be handled as expeditiously as possible. There is always the danger that 
time limits become tlie norm. But there is also the danger that setting a priority 
of treatment for one aspect of an agency’s activities will make other responsi- 
bilities of an agency seem less important and not deserving of equally prompt 
treatment. 

Section 1(d) would apparently counter the January 23, 1973, decision of the 
Supreme Court of the United States in Environmental Protection Agency v. 

Mink by permitting in camera examination of agency records by the courts. Since 
records required by Executive Order to be kept secret in the interest of the na- 
tional defense or foreign policy are generally outside of the jurisdiction of this 
agency, we defer to the views of those agencies more properly concerned on this 
point. With regard to nonclassified records, we believe that the Supreme Court 
decision provided a reasonable middle ground, first giving the agencies a reason- 
able opportunity to demonstrate to the court by means short of an in camera 
inspection (e.g., detailed affidavits or oral testimony) that the records are clearly 
beyond the range of material that would be available to the requester. 

Section 1(e) reduces the time available to the United States for answering 
complaints to 20 days and makes the United States subject to reasonable at- 
torney fees and litigation costs where it does not prevail. Although our initial re- 
action is to consider 20 days too brief a period, we defer to the views of the De- 
partment of Justice which is responsible for litigation involving this agency. 

Section 2(a) would further limit the exemption from disclosure for matters 
relating to internal personnel rules and practices of an agency by having the word 
“personnel” expressly modify practices as well as rules. We do not favor this 
change. It does not protect from disclosure manuals and other instructions to 
agency staffs governing enforcement methods which, if disclosed, would defeat 
the valid objective of inducing voluntary compliance. If agencies must reveal 
classes or types of violations which are left undetected or unremedied because 
of limited resources some persons will be encouraged to disregard laws and 
regulations, 

Such a change might also adversely affect policies or instructions setting out 
, guidelines to determine the circumstances under which the Government would 

be willing to compromise obligations owing to it Other sensitive information 
might include negotiating techniques for contracting officers, schedules of sur- 
prise audits and inspections, and similar matters. 

Section 2(b) would change the language of the fourth exemption under the 
Freedom of Information Act so as to limit it to trade secrets, commercial infor- 
mation, and financial information, all of which must also be privileged and con- 
fidential. There is widespread difference of opinion on the reach of the present 
law, with some support for the proposition that it includes information which is 
not commercai, financial, or trade-secrets and which private individuals would 
wish to keep confidential for their own purposes. We favor this broader view of 
the fourth exemption and prefer to see language formulated to clarify the broader 
exemption. It may be that the third exemption already provides necessary pro- 
tection for trade-secrets and commercial and financial information inasmuch as 
it can he read as incorporating by reference the provisions of 18 TJ.S.C. 1905. In 
any event, there is a need to dispel the doubts as to the effect of 18 U.S.C. 1905 
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caused by the decision in Schapiro v. Securities and Exchange Commission, 330 F. 
Supp. 467 (D.D.C. 1972). 

Section 2(c) seems to restrict the sixth exemption, which now covers personnel, 
medical and similar files, by substituting “records” for “files.” If we understand 
the effect of the change, it removes from the exemption certain records within 
a file the disclosure of which would i ot involve an unwarranted invasion of per- 
sonal privacy, even though the file as a whole is exempt. We have no objection to 
this change. However, this exemption should be broadened to include a prohibi- 
tion against the release of mailing lists of employees, agency clientele, advisory 
council members, and the like for purposes of commercial or other solicitation. 

Section 2(d) amends the seventh exemption so that such matters as scientific 
tests, reports, or data, inspection reports relating to health, safety, or environ- 
mental protection, or records underlying public policy statements or rulemaking 
by an agency would not be exempt emi though contained in investigatory rec- 
ords. We oppose such a sweeping change in the language of this provision, pre- 
ferring to let a workable interpretation of its scope evolve through the courts 
which constantly deal with this kind of problem. 

We are not clear on the effect of aiding the word “specific” so as to exempt 
from disclosure “investigatory records compiled for any specific law enforcement 
purpose.” Hopefully, an investigatory record would not lose its identity for 
purposes of the Freedom of Information Act because the Government decided 
not to pursue an enforcement action or because an enforcement action had already 
been completed. 

Section 3 which relates to Congressional requests for information raises con- 
stitutional questions on which we defer to the Department of Justice. 

Section 4 imposes a detailed annual reporting requirement upon agencies in 
order to demonstrate efforts to administer the Freedom of Information Act. 
While wo have no objection to a reporting requirement, we be ieve that it is not 
practicable to determine “the number o: a requests for records made to such agency 
under subsection (a).” Agencies probfbly furnish on a fairly routine basis ail 
kinds of information which would have to be reported. This can create a needless 
administrative burden unless a precise definition is formulated i:o define and limit 
what is a request for information under the Freedom of Information Act. We 
believe the formulation of a reasonably workable definition presents some di:fi- 
culty. Reviewing agency refusals to disclose and the reasons for the refusals may 
well provide a reasonably satisfactory basis for evaluating administration of the 
law. 

The Office of Management and Budget has advised that there is no objection 
to the submission of this report from the standpoint of the Administration’s 
program. 

Sincerely 

Thomas S. Kleppe, 

Administrator. 

Department of State. 

Washington , D.C., June 6, 1978. 

Hon. Chet Houtiield, 

Chairman, Committee on Government Operations, 

House of Representatives. 

Dear Mr. Chairman: The Secretary has asked me to reply to vonr letter of 
March 16. 1973, .requesting a report by the Department of State on H.R. 5425, a 
bill “To amend section 552 of title 5, United States Code, known as the Freedom 
of Information Act”. 

Section 1 fa) of the bill would amend 5 U.S.C. 552(a) (2) to require the publi- 
cation and distribution of a current index providing identifying information for 
the public as to any matter issued, adopted, or promulgated after July 4, 1967, 
and required by 5 U.S.C 552(a) (2) to be made available or published. The De- 
partment of State has a relatively low volume of material so required to be 
made available or published, and consequently indexed. Therefore, it would de- 
fer to other agencies with large volume* of such material as to the feasibility 
of requiring publication of a current index. 

Section 1(b) of the bill would amend 5 U.S.C. 552(a) (3) to revise the present 
requirements governing a request for records to require that tlie request only 
“reasonably describe” the records, rather than be a request for “identifiable rec- 
ords”. The Department of State believes that under its existing procedures, any 
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request which reasonably describes records sought is considered to be a request 
for identifiable records, and has no objection to this revision but sees no need 


for it. 

Section 1(c) of the bill would amend 5 .U.S.C. 552(a) further by adding a new 
paragraph which requires the agency receiving a request for records to decide 
within ten working days whether to comply with the request and to immediately 
notify the requester of its decision and the reasons. The new paragraph would 
also require the agency which decides not to comply to immediately notify the 
requester that he has twenty working days from receipt of the notice to appeal 
the decision within the agency and require the agency to decide on any appeal 
within twenty working days from receipt of the appeal. The new paragraph also 
provides that failure of the agency to meet the time limits either for initial de- 
cision or decision on appeal shall be considered as exhaustion of administrative 
remedies by the person requesting records. The Department of State believes that 
it is important to have speedy decisions on requests for documents, but experi- 
ence, especially recent experience, shows that many requests are for such vo- 
luminous records — numbering in the hundreds or even thousands of pages— -that 
meaningful review for purposes of decision within any specific time period is not 
physically possible. The Department would therefore oppose this provision of 
H.R. 5425 as unworkable. , , . ,, , , 

Section 1(d) of the bill would amend 5 U.S.C. 552(a) (3), relating to judicial 
review, to provide for the reviewing court to examine the contents of agency 
records in camera to determine if the records or any part of them shall be with- 
held under exemptions in 5 U.S.C. 552(b) and specifically would direct such a 
review for cases under 5 U.S.C. 552(b)(1) relating to classified information. 
The Department of State believes that court review in camera in the area of 
records bearing a security classification is inappropriate. Courts have tradi- 
tionally refrained from reviewing the conduct of foreign affairs as something 
peculiarly within the responsibility and competence of the Executive. Under Ex- 
ecutive Order 11652, security classification depends upon whether disclosure 
could reasonably be expected to cause exceptionally grave damage to the national 
security (Top Secret), could reasonably be expected to cause serious damage to 
the national security (Secret), or could reasonably be expected to cause damage 
to national security (Confidential). The examples given in section 1(A), (B), 
and (C) of Executive Order 11652, however, illustrate the kind of foreign policy 
judgments that may be involved, and this provision of H.R. 5425, if ^ enacted, 
would place courts in the position of reviewing substantive foreign policy judg- 
ments. This we believe would be a serious problem. We accept the decision of 
the Supreme Court, in Environmental Protection Agency, et al v. Mink, et al 
(January 22, 1973) that in camera inspection may be appropriate for the appli- 
cation of some exemptions but not for information classified pursuant to Execu- 


tive Order. 

Section ’l(e) of H.R. 5425 also amends 5 U.S.C. 552(a)(3) to require the 
United States to answer any complaint to a court for review of non-disclosure 
within twenty days after service upon the United States attorney and for assess- 
ment of costs against the United States in cases where non-disclosure is not up- 
held The Department defers to the Department of Justice on this provision, 
but notes the point made earlier about the impossibility of adequately reviewing 
requests for large numbers of records within a period of ten days for initial de- 

.»»d 5 U.S.C. 652(b) (2) t. exempt from 
disclosure only those internal personnel rules and practices of an agency the dis- 
closure of which would unduly impede the functioning of such agency. The De- 
partment of State believes that to expose its internal instructions to its nego- 
tiators and to other personnel whose activities are conduced in arms lengh situ- 
ations would unduly impede its functioning. . „ _ A 

Section 2(b) of the bill would amend 5 U.S.C. 552(b) (4) to provide that only 
trade secrets obtained from a person which are privileged and confidential may 
be exempt from disclosure. The Department of State sees no need for this 

ail Section n 2(c) of the bill amends 5 U.S.C. 552(b) (6) to substitute “records” for 
“files” The Department has no objection to this amendment, in principle but 
believes its practical effect may tend to erode protection for individual privacy. 

Section 2(d) of the bill amends 5 U.S.C. 552(b)(7), relating to investigative 
files, to attach several new conditions for exemption. The investigatory files of 
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this Department would appear to be unaffected by the new conditions, and we 
would defer to other agencies on :his amendment 

Section 3 of H.R. 5425 would amend 5 U.S.C. 552(c) to require the furnishing 
of records to the Congress notwithstanding the exemptions in 5 TJ.S.C. 552(h). 
The Department opposes this amendment because it fails to take into cons der- 
ation the constitutional power of the President to withhold information from 
Congress and its Committees in appropriate situations including some which 
pertain to the responsibilities of this Department. The Department believes that 
the proposed amendment, therefore, raises serious constitutional questions. 

Section 4 of the bill would add a new subsection (d) to 5 U.S.C. 552 which 
would require each agency to report annually to the Government Operations 
Committee of the Congress on that; agency’s administration of the Freedom of 
Information Act. The Department has no objection to such a reporting 
requirement. 

Section 5 of the bill defers the effect of the proposed amendments for ninety 
days. The Department believes that this is desirable. 

The Office of Management and Budget advises that from the standpoint of 
the Administration’s program there is no objection to the submission of this 
report. 

Sincerely yours, 


Marshall Wright, 

Assistant Secretary for Congressional Relations. 


ft. 


Office of the Secretary of Transportation, 

Washington , D.G., June 13, 1973. 

Hon. Ciiet Holifield, 

Chairman , Committee on Government Operations, House of Representatives , 
Washington, D.C . 

Dear Mr. Chairman : Your Commit ;ee has asked for the views of this Depart- 
ment concerning H.R. 535, [related to H.R. 5425] a bill “To amend section 552 
of Title 5, United States Code, known as the “Freedom of Information Act” 

This bill would impose additional procedural requirements on Government 
agencies in responding to requests for information and in making determinations 
on appeal ; it would substantially narrow the present exemptions from manda- 
tory disclosure; and it would require detailed record keeping as a basis for 
annual reports to Congress concerning each agency’s activities under the Freedom 
of Information Act. 

The Department is generally sympathetic to the broad purpose of the bill, 
which is to clear up present ambiguities in the Freedom of Information Act, and 
to make Government records available to the greatest extent possible. We are 
opposed, however, to the amendments as proposed, because they would create 
new ambiguities and increase the costs and administrative burdens on the Gov- 
ernment to an extent not justified by any additional benefits the public might 
receive. Our objections to specific provisions are set forth below. 

Section 1(a). 'The requirement for publication and distribution (by sale or 
otherwise) of the current index of all final agency orders, opinions, policy state- 
ments, interpretations, and staff manuals and instructions is unnecessary. The 
Department receives few requests for copies of the index, and the present system 
of maintaining a current index and making it available for public inspection 
and copying has served the public adequately without unduly burdening the 
Government. 

Section 1(b). The proposal to change the requirement that a request be for 
“identifiable records”, and require instead a request which “reasonably de- 
scribes such records”, would create new problems of interpretation. Moreover 
the proposed language might provide a basis for withholding records because an 
agency determined that they were not reasonably described in the request. 

Sections 1(c) and 1(d). The absolute requirement that an agency make its 
determination within 10 days after receipt of an initial request make a determi- 
nation wtb respect to an appeal within 20 days after receipt of the appeal, and 
make its answer to a complaint in a court action under the Freedom of Informa- 
tion Act within 20 days after service of the complaint on the United States 
Attorney, is unnecessarily rigid. 
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q omP flexibility is necessary for situations where the records initially requested 
areSSSoM (such as field offices), where the request covers 
„ substantial number of records, where tiie request Is couched in categorical 
terms and requires extensive, search, wher£ the records are .classified, or where 
ruiusuhidiffiOTlties are encountered in locating the records. Most requests tor 
rSs aiV complied with promptly, but In those cases where an exemption is 
Involved review may require evaluation by persons competent to determine 
whether the documents are exempt, and whether they should be released with 
nimrooriate deletions. Insufficient time to make an analysis as to whether an 
exempt document should be disclosed as a matter of policy might encourage 
fluencies to relv on exemptions whenever available. t ,,, . 

"ihe requirements that an agency rule on an administrative appeal within * 
t days and file an answer to a complaint served on the United States Attorney 

vvithin 20 days, are both unrealistic. In a large Department such as ours, with 
many operating administrations and many field offices, a final denial of a request, 
or an answer to a complaint, must be coordinated first within the admmistra- 
firm immediately concerned, then with the Departments General Counsel, and 
then with the Department of Justice. In connection with the filing of an answer 
to a complaint, it is often necessary to prepare affidavits, draft legal ^inoranffi 
and coordinate the proposed answer with both the Civil Division of the Depart- 
ment of Justice and the United States Attorney s office. . . 

The Department is aiso opposed to the assessment of attorney fees i against 
the United States in cases brought under the Freedom of Information Act 1 
which the United States does not prevail. There is no reason to treat these cases 
differently from others in which the United States is a party. - . T 

“ “ The proposed addition of the words “the disclosure of which 
would unduly impede the functioning of such agency” would create another prob- 

The n proposal to amend exemption (4) would unduly narrow the 
exemption and may be subject to the Interpretation that nomcommercnU and 

non-finnneial information may be made available. We therefore pp 

^Section 2(d). This amendment would narrow the “investigatory files” exemp- 
.. tt qr fb) (7) It would limit the exemption to investigates y ie 

takes many investigations for law enforcement purposes without reteience 

* only throug h sd entiflc and technical testi g. ^rces the Motor Vehicle Safety 

Standards by laboratory testing of sample 

prematurely to disclose he > remtarf crip S’ of £s Sement program. A 
' manufacturers, the results would be a pp & Bureau of Motor Carrier 

similar situation could arise m . c ° n ™ c ,t “And health or 

Safety Inspection of motor carrier of 

“SSK ftS Sgffgf HSw 5ft 5ftU - 

ord keeping systems requiring field offices ota^enems^ ^ ^ oplnion lt ig de _ 
quests for documents through a ce number and basis of initial denials, 

appeals, ^and STeffials^but we question the necessity or desirability for keep- 


96 - 576 — 73 - 
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leg such detailed records of all requests routinely granted and for annual re- 
porting, because of the burden placed on the Government in terms of time and 
money expended. 

The Office of Management and Budget advises that from the standpoint of the 
Administration's program then* is no objection to the submission of this report 
to the Committee, 

Sincerely, 

John W. Barn um. 


Department of Justice, 
Washington, D.C., May 8, 1978. 

Hon. William S. Moorhead, 

Chairman, Foreign Operations and Government Information Subcommittee , 
Rayburn Building, Washington , D.C . 

Dear Congressman Moorhead : la accordance with the request of Congress- 
man John R. Moss in his letter dated July 30, 1968, to Mr. Clifford Sessions, we 
are pleased to enclose herewith a list of suits filed under 5 U.S.O. 552 that are 
being handled by the Civil Division of the Department of Justice as of May 1, 
1973. 

Sincerely yours, 

Harrington Wood, Jr., 
Assistant Attorney General 

A List of Suits Filed Under 5 U.S.C. 552 That Are Being Handled by the 
Civil Division as of May 1, 1973 

1. Gilbert A . Cuneo and Herbert L . Fenster v. Robert 8. McNamara and William 
B. Petty, Civil Action No. 1 826-67, D.D.C. (Defense Contract Audit Manual) 
(Defendants’ Motion for Summary Judgment granted, January 1972). (Plain- 
tiffs have appealed). 

2. Grumman Aircraft Engineering Gorp. v. The Renegotiation Board , Civil Ac- 
tion No. 1595-68, D.D.G. (Complaint alleges that the defendant Renegotia fcion 
Board refused to make available certain records for inspection and copying by 
plaintiff involving the adjudication of renegotiation cases for numerous listed 
companies) ( Status : Government’s motion to dismiss, or in the alternative for 
summary judgment granted November 4, 1968 ; March 1970, reversed and re- 
manded by Court of Appeals; Opinion on remand filed April 26, 1971, Apjieal 
pending from decision on remand) . 

3. Edward Irons v. Schuyler, D.D.O. Civil Action No. 75-70 (Plaintiff seeks 
“manuscript decisions” from Patent Office) (Status: Order dated October 23, 
1970, required Patent Office to maintain index of unpublished manuscript deci- 
sions and other wise granted defendant’s Motion to Dismiss) (Affirmed and re- 
manded by Court of Appeals June 15, 1972) (Plaintiff’s petition for a writ of 
certiorari denied by Supreme Court, December 18, 1972). (Plaintiff has subse- 
quently filed a motion to amend complaint in District Court). 

4. Marilyn Fisher, et al v. Renegotiation Board , D.D.C,, Civil Action No. 
342-70 (Suit to obtain Renegotiation Board excessive profits data) (Defendant’s 
motion for summary judgment granted November 10, 1970) (Reversed and Re- 
manded by Court of Appeals, November 1972). (Decision on remand favorable 
to defendant entered March 1973). 

5. Laurent Alpert, et al. v. Farm Credit Administration , D.D.C., Civil No. 
446-70 (Plaintiffs seek certain Farm Credit Administration loan records) 
(Status : Defer. dant’s Motion for summary judgment granted June 1972). (Plain- 
tiffs have appealed). 

6. Bannercraft Corp. v. Renegotiation Board, D.D.C., Civil Action No. 1310-- 
70 (Suit to obtain various Renegotiation Board records) (Administrative pro- 
ceedings en joined until documents sought filed for in camera inspection. May 
1970). (Affirmed by Court of Appeals, July 1972) (Petition for a writ of certi- 
orari granted ). 

7. National Cable Television Assn „ Inc. v. FCC, D.D.C., Civil Action No. 
1331-70 (Suit to obtain records allegedly pertinent topending rulemaking pro- 
ceeding and to enjoin the proceeding) (Status: Court of Appeals reversed Dis- 
trict Court decision granting summary judgment for defendant and remanded 
for further proceedings, April 17, 1973) . 

8. Carolyn M. Morgan v. Food and Drug Administration, et al., D.D.C., Civil 
Action No. 192*$-70 (Plaintiff seeks records of clinical and toxocological tests 
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of various birth control pills) (Status: Defendant's Motion for Summary Judg- 
ment granted July 6, 1971). (Plaintiff has appealed). 

9. David B. Lilly Corp et ah v. Renegotiation Board , D.D.O., Civil Action No, 
2055-70. (Suit to obtain records allegedly pertinent to pending administrative 
proceeding and to restrain the proceeding) (Status: Preliminary injunction! 
restraining administrative proceedings entered August 1970) (Affirmed by Court 
of Appeals, July 1972). (Petition for a writ of certiorari granted). 

10. Harold Weisburg v. Department of Justice , D.D.C., Civil Action No. 2301- 
70. (Suit to obtain spectographic analysis constituting part of FBI investigation 
file pertaining to assassination of President Kennedy) (Status: Defendants’ 
Motion to Dismiss granted November 1970). (Petition for rehearing follow- 
ing Court of Appeals decision pending) . 

11. Astro Communications. Laboratory v. Renegotiation Board, D.D.C., Civil 
Action No. 2403-70. (Suit to obtain many records and enjoin Renegotiation 
Board proceeding) (Status: Preliminary injunction restraining Renegotiation 
Board proceeding entered August 1970) (Affirmed by Court of Appeals and ap- 
peal dismissed July 1972) (Petition for a writ of certiorari granted). 

12. Harold Weisburg v. General Services Administration, et ah, D.C, Civil No. 
2549-70. (Suit allegedly under 5 U.S.C. 552 to order the National Archives to 
permit plaintiff to examine the clothing worn by President Kennedy at the time 
of his assassination, to permit plaintiff to photograph same, and to declare trans- 
fer agreement void) (Status: Dismissed, June 1971). (Plaintiff has appealed). 

13. Committee to Investigate Assassinations, Inc. v. U.S. Department of Jus- 
tice, D. D.C., Civil No. 3651-70. (Suit to obtain FBI file compiled as the result 
of its investigation of the assassination of Senator Robert F. Kennedy). (Status : 
Defendant’s Motion for Summary Judgment granted July 29, 1971). (Plaintiff 
has appealed). 

14. Mary Helen Sears v. Schuyler, ®.®. Va., Civil No. 521-70--A. (Suit to obtain 
access to all abandoned U.S. patent applications) (Status : Decision favorable to 
defendant entered April 1973) . 

15. Jaynes L. Hecht v. Department of the Interior , E.D. Va. Civil No. 345-71-R. 
(Plaintiff seeks National Park Service records pertaining to motor vehicle 
accidents). (Status: Dismissed). 

16. American Manufacturing Company of Texas v. The Renegotiation Board , 
D. D.C., Civil No. 1246-71. (Plaintiff seeks various Renegotiation Board records) 
(Status: June 23, 1971, preliminary injunction restraining administrative pro- 
ceedings entered) (Affirmed by Court of Appeals, July 1972 pursuant to agree- 
ment to be bound by result in Barmercraft Corp. v. Renegotiation Board). 

17. Wendy Hecht , et ah v. United States, S.D. Cal., Civil No. 71-215-N. (Plain- 
tiff seeks aircraft accident investigation report compiled by Navy) (Status: 
Dismissed by stipulation). 

18. Ash Grove Cement Company v. Federal Trade Commission , et ah, D. D.C., 
Civil No. 1298-71. (Plaintiff seeks a variety of documents allegedly pertinent to 
pending administrative proceedings before, the Federal Trade Commission) 
(Status: Motion for judgment on the pleadings or, in the alternative, for sum- 
mary judgment pending). 

19. Patsy T. Mink, et al. v. Environmental Protection Agency , etah, D. D.C. 
(Plaintiff seeks records pertaining to proposed underground' nuclear * test) 
(Status: Defendants' Motion to Dismiss and for summary judgment granted 
August 1971) (Reversed and Remanded by Court of Appeals, October 15, 1971). 
(Supreme Court reversed Court of Appeals decision and remanded case, Janu- 
ary 22, 1973). (Dismissed by stipulation subsequently). 

20. Reuben B. Robertson III v. Shaffer, et al., D. D.C., Civil No. 1970-71. 
(Plaintiff seeks documents known as Mechanical Analysis Program Report and! 
System Worthiness reports from Federal Aviation Administration) (Status: 
Order entered October 31, 1972 granting access to records involved “upon terms 
and conditions no more burdensome than those which are imposed upon persons 
connected with the airline industry”) (Appeal pending). 

21. James Lafferty, et al. v. Rogers et ah, D. D.C., Civil No. 2033-71. (Suit 
seeking studies concerning the circumstances surrounding American involvement 
in the. Middle East including contingency plan for deployment of American 
armed services personnel). (Status : Answer filed). 

22. Andre J. Therault , et al. v. United States of America, C.D. Cal., Civil No. 
71-2384—AAM. (Plaintiff seeks Aircraft Accident Board Report prepared by Air 
Force) (Order favorable to plaintiffs entered July 1972) (On appeal). 
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28. Center for National Policy Review on Race and Urban Isaacs, ct al. v. 
Richardson , I). D.C., Civil No. 2177-71. (Plaintiffs seek information relating to 
new activities regarding racial segregation in northern public school systems) 
(Status: Memorandum Order generally favorable to plaintiffs filed December 8, 
1072) (On appeal). 

. 24. Ronald V. Dellums v. Department of Health , Education and Welfare, et al., 
D. D.C., Civil No. 181-72. (Plaintiff seeks “Contract Performance Review Re- 
ports,” Evaluation of part A Intermediary Performance and reports on the level 
of prevailing doctors’ fees in Penna.) (Status: Defendants’ Motion to Dismiss 
or in the alternative for Summary Judgment pending) . 

25; Edward K. Devlin v. Department of Treasury, etc., IXD.C., Civil No. 205 
72 (Plaintiff seeks customs’ records on entry of certain whiskey into the United 
States! (Status Summons dated February 2, 1972) (Defendant’s Motion to dis- 
miss or, in the alternative for Summary Judgment granted) (Appeal by plain- 
tiff pending). . , , 

26. John J. Wild v. United States Department of Health , Education and Wel- 
fare* ci ah. Minn. Civil No. 4-72 Civil 130. (Plaintiff seeks various Public Health 
records, including correspondence £,nd evaluations) (Status: Answer filed). 

27. National Parks and Conservator Association v. Morton , et al. , D. D.C., 
Civil No. 486-72. (Plaintiffs seek financial information submitted by applicants 
for concession in National Parks) (Status: Defendants’ motion for summary 
judgment gra nted ) . < Notice of Appe al filed by plaintiffs ) . 

28. Les A spin, et al. v. Department of Defense, ct al. D. D.C., Civil No. 6:32-72. 
(Plaintiff seeks a report allegedly entitled “Department of the Army Review of 
the Preliminary Investigation into the My Lai Incident.”) (Status : Defendants’ 
Motion for Summary Judgment granted, August 1972) (Plaintiffs have appealed). 

29. Michael T. Rose v. Department of the Air Force , et al., S.I). N.Y., Civil No. 
72 Civ, 1605. (Plaintiffs seek 1 1 “case summaries of honor hearings maintained” 
by the Air Force Academy: 2) “case summaries of ethics hearings maintained 
in the Academy’s Ethics Code Reading Files”; and 3) “a complete copy of a 
study of resignations from the Air Force by Academy graduates”) (Status: 
Court rendered decision in December 1972 sustaining nondisclosure of case sum- 
maries and ordering disclosure of study of resignations) (Plaintiffs have ap- 


[JCtllCU f . 

30. Peter II. Schuek v. But 2 , I). D.C., Civil No. 956-72. (Plaintiff seeks “all 
credit reports and investigatory reports prepared by the office of the Inspector 
General” of the Department of Agriculture “concerning compliance by any 
USD A agency, or any recipient of USD A assistance, with the Civil Rights Act.”) 
(Status: Defendant’s motion to dismiss or, in the alternative for summary 
judgment pending) . 

31. Ernestine Robles , et al. v. Environmental Protection Agency , D. Md., Civil 
No. 72-517-HM. (Plaintiff seeks data disclosing the location of structures in- 
volved in testing of radiation exposure levels In Grand Junction, Colorado) 
(Status: Defendant’s Motion for Summary Judgment granted October 1972). 
(Plaintiffs have appealed). 

32. Catherme Babbitt v. Department of the Air Force , S.D. N.Y., Civil No. 72 
Civ. 2323. (Plaintiff seeks Aircraft Accident Report compiled by Air Force) 
(Status: Answer filed). 

33. Lee S. Kreindlcr v. Department of the Navy , S.D. N.Y., Civil No. 72 Civ. 
2053. (Plaintiff seeks Aircraft Accident Report and “JAG Manual Investigation 
Report” ) ( Status : Answer filed ) . 

34. National Paint and Coatings Assn., Inc. v. Edwards, D. D.C., Civil No. 
1129-72. t Plaintiff seeks all records “which relate to any way” to a Food and 
Drug Administration Order proposing to classify certain paints and other mate- 
rials as banned hazardous substances) (Status: Defendant’s Motion for Sum- 
mary Judgment pending). 

35. National Tire Dealers and I'etreaders Assn. Inc. v. Toms , D. D.C., Civil 
No. 1331-72. (Plaintiff seeks documents relating to the conclusions reached by 
tfie Administrator, National Highway Traffic Safety Administration in rulemak- 
ing proceedings amending the Moi;or Vehicle Safety Standard concerning tire 
casings) (Status: Defendants’ Motion for Summary Judgment pending;. 

36. David Comey , et al. v. Atomic Energy Commission , et al N.D. 111., Civil 
No, 72 C 1744. (Plaintiffs seek 13 categories of records from the Atomic Energy 
Commission) (Status: Defendants’ Motion for Summary Judgment granted in 
part and denied in part). (Appeal pending). 
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37 Fred Bramblett v. William R. Desobry, W.D. Ky., Civil No. '<333A. (Plain- 
tiff seeks hearing examiner’s report from commanding general of Fort Knox 
Military Reservation) (Status: Defendant's Motion for Summary Judgment 

1 38 Butz Engineering Gory. v. United States Postal Service, et al., D. D.C. Civil 
Action No. 1560-72. (Plaintiff seeks “technical evaluation and all revisions 
thereof" allegedly prepared by Postal Service personnel pursuant to a specified 
contract) ( Status : Pending on Cross-Motions for Summary Judgment) • 

39 People of the State of California v. Richardson, N.D. Cal., Civil Action No. 

C072-1514-AJZ. (Plaintiffs seek “Extended Care Facility Certification Reports 
on California nursing homes”) (Status : Defendant’s Motion for Summary Judg- 
ment granted, November 28, 1972) (Plaintiff has appealed). 

* 40. McNeill Stokes, et al. v. Hodgson, N.D. Ga„ Civil No. 170o8. (Plaintiff seeks 

to obtain a copy of the Training Course for compliance Safety and Health Of- 
ficers from the Department of labor) (Status: Judgment for plaintiff affirmed 

by Court of Appeals, April 1973). ... .. xv , 7 9 _i 2 io ( Plaintiff 

i 41. Max Serchuk v. Richardson, et al., S.D. Fla., Civil No. "2 121-. (l uaintiii 

seeks medicare Extended Care Facility Survey Reports from HEW) (Status. 

Order favorable to plaintiff entered November 1972) ( On Appeal ) . 

42 Ethyl Corporation v. Environmental Protection Agency , E.D. va,, Crwi 
447-72-R. (Plaintiff seeks 7 internal memoranda relating to proposed regula- 
tions on use of lead additive in gasoline). (Status: Order partially favorable to 

plaintiff entered November 1972) (Appeal pending) . ' n r run Nn 

43. Montrose Chemical Corp. of California v. Ruckelshaus, D. D.C., Civil wo. 

1797-72. (Plaintiff seeks staff memoranda relating to DDT administrative hear- 
ings from the Environmental Protection Agency) (Status: Order favorable to 

plaintiff entered) (Notice of appeal filed). -p. rt -vr n 1S40— 72 

44. Robert P. Smith v. Department of Justice , D. D.O., Ci\il No 1840-72. 

(Plaintiff seeks FBI records relating to Lee Harvey Oswald and certain L&L 
Laboratory examinations or other reports”) (Status: Defendants motion for 

SU 45 m jc// rey g Wfiee le^Huft,' et al, v. United States of America, C.D. Cal., Civil 
No 72-2126-CC. (Plaintiffs seek Aircraft Accident Investigation Report com- 
piled by Air Force) (Status: Order favorable to Plaintiff entered, November 

46? holiday Magic, Inc., et al. v. Federal Trade Commission, D. D.C., Civil No. 

387&!_72 (Plaintiff seeks documents allegedly relating to FTC administrative 
proceedings involving plaintiff and documents relating to Proposed Trade Regu- 
lation Rule entitled “Disclosure Requirements and Prohibitions Concerning 
Franchising”) (Status : Defendant’s Motion for ^ 

47. Lee S. Kreindler v. Department of the Air Force , etc., SJX N.I., Cml Ao. 

72 Civ 4207 (Plaintiff seeks Aircraft Accident Investigation Report interpreted 

SX’ D. D.C., Civil N. 17KS-72 jnW 
seeks reports known as Evaluation of Personnel Management and certain special 
studies etc. from the Civil Service Commission for the 1969-4972, inclusive, fis- 
* cal years) ( Status : Pending on cross motions for summary judgment h 

49 Heidi Packer v. Kleindienst , et al. , D. D.C., Civil No. 1988 7-. (Plaintiff 
seeks copies of the audit report of the Massachusetts Committee on Law En- 
forcement and Administration of Criminal Justice for PCI » and the audit 
i report of the Administration of Justice for 1971) (Status: Defendants Motion 

t0 saTorfer ' 'cotmty Chapter of the Izaalc Walton League of A.merica, Im. et al. 
v. United States Atomic Energy Commission, N.D. Indiana, Civil JSo. 72 H. 2oL 
(Plaintiffs seek documents allegedly relating to AEC proceedings regarding 
Granting of a permit for the construction of a nuclear power plant . . . on the 
shore of Lake Michigan in Porter County, Indiana) (Status: Defendants Motion 
to Dismiss or in the Alternative for Summary Judgment pending ) . 

51 Peter J. Petlcas v. Staats , D.D.C., Civil No. 2238-72. (Plaintiff seeks docu- 
ments “which disclose the current costs accounting practices of certain ^ora- 
tions which participate in government defense contracting. ) ( Status . Defend- 
ant’s motion to dismiss or, in the alternative for summary jud^ent pending) 

52 Allen Weinstein v. Kleindienst, et al., D.D.C., Civil No. 2278-1-. (Plaintiff 
seeks records allegedly In the custody of the FBI concerning its investigation of 
Alger Hiss and Whittaker Chambers during the period 10..3 through 19o2 m- 
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elusive) ( Status . Defendants’ motion to dismiss or, in the alternative for sum- 
mary judgment pending) . 

53, Bertram D. Wolfe v. Froeklke, D.D.C., Civil No. 2277-72. (Plaintiff seeks 
a file entitled Forcible Repatriation of Displaced Soviet Citizens Operation Keil- 
haul). (Status: Defendant’s motion to dismiss or, in the alternative, for sum- 
mary judgment pending). 

^ 54. Malvin Schechter v. Richardson , D.D.C., Civil No. 2319-72. (Plaintiff seeks 
Medicare Extended Care Facility reports regarding nursing homes) (Status: 

Answer filed and Defendant’s Motion for Summary Judgment is pending). 

55. Clarence Ditlow , et al . v. John Volpe, et al D.D.O., Civil No 2370-72 
(Plaintiffs seek certain documents that relate to motor vehicle safety and the 
standards that are applied by defendants in enforcing the laws relative to motor 
vehicle safety from the Department of Transportation). 'Status: Defendants’ t 

motion to dismiss or, in the alternative, for summary judgment pending). 

o 6 . Anchorage Building Trades Council v. Department of Housing and Urban 
Development, D. Alaska, Case No. A-1S4-72 Civ. (Plaintiff seeks to examine 
certified payrolls on a construction project known as the Woodside East Project) > 

( Status : Amended Complaint and Summons dated January 2, 1973) . 

57. Patricia Chappell v. James D. Hodgson , et ah, D. Conn., Civil No 15480 
( the names and addresses of all employees and employee-enrollees 
JJ <5* Neighborhood Youth Corps. Program in New Haven, Connecticut) ( Status : 

Motion to Dismiss or, in the Alternative, for Summary Judgment pending) . 
ta & ous i n ff Alliance v. United States Department of Agriculture et ah 

D.D.C., Civil No. 2460-72. (Plaintiff’ seeks alleged report prepared by the Office 
of Inspector General, Department of Agriculture in response to allegations of 
administrative abuses committed by the Farmers Home Administration in Palm 
Beach and Martin Counties, Florida) (Status : Defendants’ motion to dismiss or, 
in the alternative, for summary judgment pending). 

, FredeiHek P. Schaffer v. William P. Rogers , D.D.C., Civil No. 2529-72. 

(Plaintiff seeics investigation reports on conditions in prisoner-of-war camps in 
bouth Vietnam by the International Committee of the Red Cross from the De- 
partment of State) (Status : Answer filed). 

v * United States Civil Service Commission, et al., S.D. Cal. 

Civil No v^ol3-6T. (Plaintiff’ seeks all final opinions, orders, statements of 
52L 1C5 V*. W etfitl01m of law and instructions to staff that have affected plain- 
tiffs administrative appeal) (Status : Answer filed). 

61. tenter Jar Science in the Puttie Interest , et ah v. Ruclcelshaus. DDC 
Clvd No. 2o(i<-72, (Plaintiff seeks documents regarding certain brands' of gaso- 
line additives which were submitted to the Environmental Protection Agencv 
by manufacturers) (Status: Defendant's Motion to Dismiss or, in the Alterna- 
tive, for Summary Judgment pending). 

„, 6 “:. , 0 ®™' Food a ] ld Drug Administration, N.D. Cal., Civil No. C- 

..... j ^ ’ (Plaintiff seeks, inter alia, data considered by advisory panel on 
antiacid drugs) (Status: Answer filed). wry panel on 

i .^LpJ > V^ittners Vnion °f Fniied States, Inc. v. Peterson, et al., D.D.C Civil 
No. (Plaintiff seeks, inter alia, rules and/or statements utilized by the 

Committee for the Implementation of Textile Agreements established bv the Sec- * 

fjiiriocl ) * clrimerce ) (Status: Extension of time to respond to complaint ob- 

M. Wheatland Irrigation District v. U.S. Department of Agriculture, et al 
D. Wyoming, Civil No. 5816. (Plaintiff seeks, inter alia, records pertaining to 
private ranching operations) (Snatps : Suggestion of mootness made). 

60 . Carl R Stern v. Kleindienst, D. D.C., Civil No. 170- 73. ( Plaintiff seeks 
documents allegedly concerning a counter-intelligence program of the Federal 
Obtained) f I:lvestigation) ( Status: Extension of time to respond to complaint 

L - Brock-way, Sr. v. Department of the Air Force, N.D. Iowa Civil 

BoVjrf w«V ♦ ( T F lamt } ff seeis Potions of Aircraft Accident Investigation 

( status : Extension of time. to respond to complaint obtained) 

^67. Sierra Club v. Department of the Interior , N.D. Cal., Civil No C-73-963 
( V lam ?? Department of the Interior Task Force Report on Redwood 
ftR 01 i^w- a r k / 3 ^ StatU ^ : F xte r?, io . a of time t0 res Pond to complaint obtained). 

, Z A Gre ™' et al v * Ztewdtenst. D. D.C., Civil No. 331-73. (Plaintiff 
sfoni /SSSSSf. F T l eW .^0>?s compiled Justice Department Antitrust Divi- 
Sion) (Status. Extension of time to respond to complaint obtained). 
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69. Roger E . Hawks v. Bureau of Customs, et at., W.D. Washington, Civil No. 

127-73 C-2. (Plaintiff seeks documents relating to the conduct and efficacy of 
searches and seizures performed at border-crossing points) (Status: Summons 
dated February 20, 1973) . _ , ^ n 

70. Aviation Consumer Action Project v. Civil Aeronautics Board , JJ. 

Civil No. 413-73. (Plaintiff seeks CAB “decision” submitted to the President on 
proposed airline merger) (Status : Answer filed). 

71. Legal Aid Society of Alameda Co., et al. v. Brennan , et al ., N.D. Cal., Civil 

No. C-73-0282-ACW. (Plaintiffs seek EEO-l’s, affirmative action programs and 
compliance review reports concerning federal contractors) (Status: Summons 
dated March 2, 1973). ■ J . 

72. William A. Stretch v. Weinberger, D. N.J., Civil No. 274^73. (Plaintiff seeks 

extended care facility survey reports on nursing homes from HEW) (Status. 
Summons dated March 21, 1973). . . 

73. ITT (Hlfillon, Inc . v. Froehlke, D. D.C., Civil No. 416-73. (Plaintiff seeks 

certain attachments to report on protest to GAO of decision to award a particu- 
lar contract to a competitor from the Department of the Army) (Status: Sum- 
mons dated March 2, 1973) . .. 

74. i David L. Brockway Sr. v. Department of the Air Force, N.D. Iowa, Civil 

No. 73-C-ll-CR. (Plaintiff seeks portions of investigative report compiled by 
Air Force following aircraft accident) (Status: Summons dated January 30, 
1973). . ■ 

75. Gerald A. Robbie v. Department of the Air. Force , S.D. N.Y., Civil No. 

73 Civ. 1031. (Plaintiff seeks Air Force Accident Investigation Report) (Status : 
Summons dated March 8, 1973) . . 

76. Ethyl Corporation v. Environmental Protection Agency , E.D. Va., Civil 
No. 193-73-K (Plaintiff seeks various internal documents relating to proposed 
lead regulations from EPA) (Status: Summons dated April 11, 1973). 


Garden Grove, Cauf., June IS, 1973. 
Hon. William S. Moorhead, ,i 

Chairman , Foreign Operations and Government Information Subcommittee, 

. House Government Operations Committee, Rayburn Office Building, Wash- 
ington, D.C. 

Dear Congressman Moorhead : I submit this letter in the hope that it may be 
included in the record of your recent hearings on secrecy of government informa- 
tion. . ^ ^ 

Tonight President Nixon announced a general consumer price freeze for bO 
days, and said he had directed the Internal Revenue Service to make a special 
study of gasoline prices, possibly leading to a price roll-back. We can only con- 
clude that the President has finally understood that Phase III was a disaster in 
general, and a special disaster in respect to refined petroleum products. 

To be effective, of course, in helping to balance the consumers’ budgets, a 
price freeze should come at or just past a trough, and not at a peak. 

In any event, no method of price control can make any sense, whether freeze, 
roll-back, limited upward creep, or profit margin limitation, unless the actual 
prices, both base prices and current, are available for public inspection. _ 

Most unfortunately, the Cost of Living Council has taken the position that 
prices of petroleum products are confidential. Presumably their illogic extends 
to other products also, but I can testify at this time only to their handling of 
refined petroleum products. 

In early February, 1973, there was a shortage of No. 2 fuel oil, used as home 
heating fuel. The oil companies had raised their prices for No. 2 oil, and had 
requested the approval of the Cost of Living Council. The Council called a 3-day 
public hearing on 7, 8, and 9 February,- in the North Interior Building Audi- 
torium. Representing the National Consumers League, of which I have been a di- 
rector for the past dozen years, I was the last witness, and actively opposed the 
price increase. A copy of my prepared statement is attached for your record. 
(Marked Appendix A) 

The key elements of my testimony were that (a) the winter weather for the 
period 1 September 1972 to 3 February 1973 was right on normal, and that after 
two warmer-than-normal winters in a row, the industry had no reason to expect 
a third warm winter; and (b) shortages of crude oil for refining were the. re- 
sponsibility of the major world oil companies who had not complied wittn the re- 
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l^andNo-^oi^np 20%® PrlC ° retK > Tting asency ' 

Gulf Const Cargoes have long been t£ ken as the basic level at which one refin 

tons o“more ttan ^ftonnY^Y® 8 "^ co “ pany - in volumes of at least 20,000 
ions, or more than 140,000 barrels, or over 6 million gallons. 

, \ ,r ' Owens replied that the Platt’s prices were wrong, and be knew because he 
had worked for McGraw-Hill Publishing Co. which owns Platt’s Settee I agreed 
that there are deficiencies in Platt’s price reports, but thev were (-(msigtenth, 

^-^an actual transaction prices. If Platt’s reported price increases of more 
had he°ld consent ° f 18 m ° ,,thfS ’ th ' :re ™ s “« ^mity that actuafprices 

th^AUncreU aUS??* YJ*' D <t epa:ftment of the Interior, publishes annually in 
their Minerals learbook the refinery out-turn of gasoline, distillate (light) fuel 

ri 1 io? U ? ke i r ^ o1 ' an „l otller refined products. Gasoline runs some 44%f and dis- 
thifdc +, 01 r fl ma22 T° of the total. Thus, these two products account for two- 
thirds of the refined petroleum products made in the United States. Simple ariCi- 
as ‘hut significant price increases of 15% on 66% of the product would 
o?Z e be h^nced by at least a 25% price decrease on the entire balance of 
or output to stay within a 1.5% average price increase. The onlv possible 
conclusion over the year and a hall 1 period is “No Way !” 

Messrs. MeLane and Owens replied that the Cost of Living Council figures fol- 
Jowed a complicated formula, but whatever increase there had been was within 
the l.o% limit. 

At that point, I made what still strikes me as a reasonable request, “If your 
figures don’t match my figures, let's see your figures.” 

Mr. Owens gave me what I believe to be a fantastic ansiver : “Our price figures 
are confidential.” 

Mr. Chairman, George Orwell could not have posed a wierder situation in his 
“1084.” The Cost of Living Council is charged with the public dutv of holding *• 

prices down In a period of inflation and of shortages (however the shortage may 
be arranged). Standard published trade reports show large price increases. The 
CLC staff says the published figures are wrong, the price increases have been less 
than 1*4%, but nobody in the public can see the figures the CLC is relying on. r 

Before the meeting broke up. we requested Mr. MeLane to have his general 
counsel review Cost of Living Council’s authority and discretion in the matter 
of publication of price data, and to inform us of what oil prices in their files we 
could see. 

There being no answer by 12 April, three of ns who had testified in February 
and who had attended the 21 March meeting, again wrote to Dr. Dunlop, this 
time reouestlng him to confirm or deny the CLC’s secrecy policy. That reouest 
was delivered by hand to Dr. Dunlop’s off ce. A copy is attached, marked Appendix 
C. There has been no response. 

On 2 A April. from California, I sent Dr. Dunlop a night letter, calling attention 
to the Wall Street, Journal’s report of 25% increases in oil compnnv net profits 
for the first quarter 1973, compared with first quarter 1972, and giving him fu 1 
credit for the price increase which made that gain possible. (Appendix D) No 


Approved For Release 2000/09/14 : CIA-RDP75B00380R000600070001-2 



Approved For Release 2000/09/1 WCIA-RDP75B00380R000600070001 -2 


i» 


I 


As late as 1 June 1973, Mr. Craig R. McClellan of the Cost of Living Council, 
deputv to Mr. Owens, appeared before a California Legislative Committee m ban 
Francisco, still claiming that the oil company price increases were within the 
1 . 5 % MloWed by CLC, and still saying that the price data were too secret to 

1 >l ' Mi' 0 Chai r man^lTt ‘me now make a positive recommendation to your subcom- 
mittee Prices, which people have to pay, cannot be treated as CompanyConfi- 
dential ” If I have to pay them, or you have to pay them, we should he able to 

publication of all prices the Federal Government controls, or pays, or e>en k o 

S!lSSlw»S5 * « M&W. «»d loree it to W tb. ro- 

tor tout rocord. 

Sincerely yours, 




A 


* 
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APPENDIX A 

Statement op Dr. E. Wayles Browne, Jr., Representing the 
National Consumers League, Washington, D.C. 

(Presented before the Cost of Living Council on February 9, 1973) 

As I understand the problem, the narrow question before you is whether the 

s r y r.?e sa xns f ■« 

mule-type blinders, no doubt you can find that costs have gone up, and profit 

“of ?he h S^hand TO if youT?e° entitKllconsider the broad picture, you may 
come to the conclusion that the petroleum industry has been prospering for far 
too many years on the consumers money, under the aU-too-paternal aegis of t . 
Federal and of several of the State Governments. Such a conclusion should 
convince you that this is not the time to raise prices of any petroleum products, 

henri^ l; 

recent months make it clear that the industry, and those few Government people 
in charge of the oil import control program, badly underestimated the requ^ie- 
mPTits of oil in the past several years. General George A. Lincoln, Director, and 
Mr D M Trent, Deputy Director of the late Office of Emergency Preparedness, 
have been quoted as saying that the industry assuredthem there would be plenty 
of home heating oil this winter, and that perhaps the Government ^ad allowed 
the industry too high a price for gasoline, so that the refiners shifted Iron 
heating oil to gasoline. On these two points, Mr. Chairman, I am prepared t 

be Now every^dy^ncluding the oil company chairmen and presidents who have 
appeared before you, is in complete agreement that things didn t quite work out 
thfway they were supposed to, and that some people have indeed gone cold, and 
some schools and factories, trucks and railroads, have been shut down. Who do 

y °OEP P had e a S very Tmah. 6 staff working on oil. For that matter, so did the Oil 
Import Control Administration. You might find it interesting to inquire into the 
sources of the staff work for these two governmental offices. 

The demand for refined petroleum products is highly inelastic. For the benefit 
of those on the panel, and those in the Cost of Living Council, who were not 
trained in economic jargon, let me say that inelasticity of demand means that & 
substantial increase in price is followed by a very small decrease in demand or 
sales Thus, the customers pay a lot more total cash money for buying only 
slightly less product. The sellers— in this case the major integrated oil producer— 
refiner-marketer corporations — get a lot more money for slightly less oil, when 
either they or you — the Phase III controllers — -raise the prices. 

While full detailed documentation of this point might take more time than w T e 
have left this week, the fact that the industry wants to raise its price for home 

/son 
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SUggeSt t0 . (<!V ' iu the Dwyers ^ng you , that the industry 
ngures that a higher price will bring more total money 

In case you have any lingering doubts about this concent, of inelasticitv thmk 
?™'V V, Uld * T 1 or wood ’ t0 run your car. heat your house, cook v.u.V food 
ton , h e ° f ?P? rtme » t . or fuel the airplanes you will use to take vou to Hous- 
If the ovp and y ° U insist 0,1 luoldng at the industry’s real records 

I ,eo P* e a *e correct m saying that the government allowed too high a 

ttperhan/xc ^7^ T 1 * ho “f oii, as is quite XoAy do<£ 

. m ■'CCI11 to jou that the better solution is to cut ti e price of gasoline 
rathei than to raise the price of heatiig oil > * ‘ ’ 

The supply of crude oil in the United States is also highly inelastic Werines 
deo li n n Stll "°“l by the industr * v "-as unite clear oi thi " poTn Smm v is 

SlmUZKoS: "* r "“ — 1 ”™“- •» >Si 

On an elegant technical economic basis, Dr. Henry Steele Professor of pv.« 
nom IC s at the University of Houston, demonstrated the s hort'-rnn inemsth il v S 
crude 01! supply on 20 March 1969, In Part t, of the Antit^rt he- r 

nn Cd Tb 8 „ii hart el,tl,led “Short Run Supply Sc e,l de for Cmde 

Oil Produced at the Wellhead, United States, (1965)”, shows that above si on ner 
J^ 1, there w as almost AO additional production to lie expected up’ to %2 70 
per barrel. Obviously, he did not expect the curve to turn to X right above the 
op hne on his chart. Chairman Shultz had this chart reproduced on mire 217 
f Th! W'T i hG Cabine ^ Task Fore e on ( >il Import Control in IP 70 1 

The trade testimony on Wednesday, beginning with the lead-off industry nan 
Mr. Rnwleigh Warner, Jr., Chairman of Mobil Oil Corporation appeared ™he 

?nd i\? i ° aS *"’i tUere ls , a world ~ wide shortage of crude oil. I did not hear anv 
industry spokesman dispute the point near any 

g ? t} ? nen °£ the Cost of Living Council, the conclusion is inescapable 
from the testimony before you. It you grant an increase in price of home heating 
oil (or any other refined petroleum product), you will effectively and nromntif 
transfer money from the pockets of the consumers to the la rger pockets of the 
^il compimn^ You win not, however, increase the supply of refined petroleum 

thennhH a ^ ab V° the domes1:i e customers. What, then, is to he gained for 
the public welfare from such a use of public power’ h 

Comes Monday morning, can those cf you who shave before going to work look 

a price rite?’’ ** ** bathr00m mirror and “The oil indurtry di’el v^ 

w ® as “ f urred to you to ask WRY the supply of crude oil is short, world 
w de. The reported reserves in the Middle East are far greater than ours The 

Fve™' n AfrIea may wel1 be greater than published figures would admR 
Even our reserves are known only to the industry. 

h T|) e Skab at Iran has been widely reported ‘in the trade press as Insisting on 
i g i?' 0re , raman crl,de oil Produced than the Consortium has in fact pro- 
duced. I)o you know who the Consortium companies are? They are the people who 
are presently-.-and for nearly the past 20 years— in charge of the production of 
crude oil in Iran. The list of member companies is : 

t* , , , , - ' , Percent. 

British Petroleum, _ 

Royal Hutch-Shell (parent of the U.S. Shell Oil Co.) ™ 14 

Companic Francaise ___ ~ I 

Jersey Standard (Exxon) ~~~~~~~~ I* 

Mobil Oil Carp ----- - ^ 

Standard Oil Co. of California.!”!!. '“1“ t 

Texaco _ _ _ I 

Gulf oii !!!!!"! _'"_'!! “ !'!!""! i 

Irtcon Agency (7 U.S. Oil Co’s.) !!! !_!!_! !!!! !!!!!!_! !!!_ r. 


The Government of Iraq recently (within the past year or so) took back 
the oil concessions from the Iraq Petroleum Company on the ground that IPC 
was not producing enough oil from Iraq wells. Who were the parties to IPC? 
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British Petroleum 

Royal Dutch-Shell 

Companie Francaise 

Near East Development Go. 
(Jersey (Exxon) — 50%) 
(Mobil— 50%) 

Gulbenkian estate 


Percent 

23. 75 
23.75 
23. 75 
23. 75 


5.00 


4 




100.00 


IPO also owns the Qatar Petroleum Co., operating in Qatar, and the Abu 
Dhabi Petroleum Co., Ltd., operating in Abu Dhabi. 

Production of crude oil in Saudi Arabia appears to be handled by The Arabian 
American Oil Co. (ARAMCO) . Who makes up ARAM CO? 


Standard Oil Co. of California. 

Texaco, Inc 

Standard Jersey (Exxon) 

Mobil Oil Corp 


Percent 

30 

30 

30 

10 


100 

The above oil family connections were reprinted from the testimony of Prof. 
Wayne A. Leeman in Part I, “Governmental Intervention in the Market Mecha- 
nism : The Petroleum Industry”, page 447. 

If you on the Council staff have dirty, low, mean, nasty, suspicious minds, you 
might want to call Mr. Rawleigli Warner, Jr., back to ask him how it happens 
that there was such a world- wide shortage of crude oil in the very prolific crude 
oil producing areas liis Mobil Oil Corporation helps to control. 

There was some discussion of the tanker problem and transportation rates on 
Wednesday. (This statement is being written Wednesday night, 7 February 1973, 
so it cannot comment properly on Thursday’s testimony.) The world tanker fleet 
is owned or long-term-leased mainly by the international major oil companies, and 
only partially by the Chinese, the Golden Greeks, and the latter-day Vikings. 

It is quite true that spot tanker rates are highly volatile, and may vary in a 
short time from 50% of the world scale book rate to 300% WS. Most of the tankers 
are not in the spot market, however, and the people who pay the WS 300 rates 
are most likely to be the small, independent fuel oil terminal operators (dealers 
not refiners) and are most likely not to be named Exxon, Mobil, Gulf or SOCAL 

Mr. Chairman, don’t let anybody kid you. The people who charter tankers at the 
top ^ of the market are the blood brothers of the people who have to cover a short 
position in a bull market when they guessed wrong. The economy doesn’t go to 
hell in a handbasket when the shorts get caught, and it doesn’t go to hell when a 
few tankers get chartered at a high rate. The main crude oil tanker fleet is still 
running at some 60<* per barrel of crude from the Persian Gulf to either New York 
Rotterdam, or Los Angelos, for the size tankers that can dock and unload at those 

Tminro 


* * * 


Some 30-odd years back, the Steel Industry assured the Government that there 
was plenty of steel producing capacity for the winning of World War II. To put 
a plug in for my organization, our present Chairman, Robert R. Nathan then a 
Government Economist, said they were crazy as hell, and demanded more 
capacity. Fortunately, he convinced President Roosevelt, and the industry was 
shoved into expanding, (On that one issue, Bob Nathan did more to win World 
War II than a lot of Generals.) 

A little later, in 1943 or 1944, I think, the industry said they had to have a 
price increase but it was very difficult to show detailed cost figures The Steel 
Division of the Office of Price Administration dug in its heels and said very 
directs The industry has got to produce some solid, auditable, cost figures before 
they get any increase.” OPA drafted up a long cost questionnaire and waited until 
the answers came in. Some solid data came, I think, and some increases were 
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granted (X was off being a Second Lieutenant in the War at the time, and only 
Came upon it years later when I looked at the reports in the Archives about 

1 The t point'is, Mr. Chairman, the sort of numbers that have been batted about 
in these hearings have NOT produced enough hard evidence on which to base a 
transfer of several hundred million dollars from the customers to the oil com- 
.anils If ^there is a case, which you must suspect by now that I seriously doubt, 
!<m need a lot of hard, audited cost data from inside the companies What does 
it really cost them to produce crude oil? What does it really cost them to buy 
or trade crude oil between companies ? What are the costs of transporting oil 
in pipelines which they own parts of, or in tankers which they own or have 
under 20 year-life lease? What does it cost to run a refinery for a year, and how 
much crude oil and natural gas liquids went into the refinery ? How much prod- 
ucts came out of the refinery, and how did they sell or trade them? Through 
whose system ware the products disposed of, and to whom? 

To nut it gently, gentlemen, the oil industry is a very complicated business. 
When they make it simple for you, watch out. We, the customers, are going to 
be had. 

* * * * * * * 

What to do? First, don’t give the industry an across-the-board price increase 

° n \Vhoever 8 now holds the control of the oil program (let us hope it is Secre- 
tary Shultz) should give careful thought to the oil problem. As I see it, the 
only possible solution is to eliminate all aspects of the Import Control Program. 
Wine out the import tax on crude and products. Kill all controls on imports, 
so ANYBODY can import any oil, crude or refined, from anywhere, for any pur- 
pose, in any tanker, any time, from here on out. , 

It is perfectly clear that a short period allotment, given only to people engaged 
in reselling oil, without assurance that they can support long term contracts, 
is a long way from decontrol. It amounts to an illusion, that seems to the unini- 
tiated on the surface to be a good deal, but which is tvell understood by those 
in the trade to be a hoax. The only way to have a free market in imported oil, 
whether crude or refined, is to make it FREE — to anybody, for any purpose, 

11 Unfortmmtely, I missed hearing Mr. Bawl, speaking for EXXON. The Wash- 
ington Post for Thursday quoted him as follows : ^ 

“Price and supply and demand In tie marketplace are the best allocators of 

This is, of course, good economic: theory, but it hasn’t got anything to do with 
the way oil supply and price are controlled -and EXXON has long been one of 
the three or four top controllers in the world. 


* * * * * * * 

One more major point. I realize that you weren’t hired to handle the National 
Security angle, but you should realize it is also a phony. 

There are only two possible aspects to National Security. One is Wartime 
Operations, and the other is maintaining the peacetime economy in good order. 
You should note that a program that leaves us with closed schools, closed fac- 
tories, cold homes, and, I understand, inadequate supplies of jet fuel for opera- 
tions in Viet Nam, and for commercial air transport at Kennedy Airport, at the 
same time, has not done very well by as in the peace-time economy area. 

For wartime operations on a real wartime scale, we have no national secu- 
rity in oil. Listen slowly, Mr. Chairman and gentlemen of the Panel, while* I 
repeat : We have no national security in oil for war time. 

Fifteen to twenty percent or more of our domestic production of crude oil is 
off-shore in the? Gulf of Mexico or close on-shore in Louisiana, Texas and Cali- 
fornia. This production could be cut off by a few divers, using delayed-action ex- 
plosives, without exposing themselves to any effective risk. 

Half of our refining capacity, more or less is on or near salt water — thereby 
being within submarine deck-gun range. There is no classified information being 
disclosed to an enemv here. All you need is a list of refineries, maps of the At- 
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lantic, Gulf of Mexico, and Pacific Coast, and a little knowledge of weapon 
capabilities. 

Mr. Chairman, I say to you again, don't be a sucker for the National Security 
gag. It won’t even hold water, much less oil. 

As a near-final word, gentlemen, let me say this : In case none of us convinced 
you that the proper solution is a roll-back rather than a price increase, you 
still have a small measure of protection for the consumer. 

If you must give a price increase to the oil crowd, require as a condition 
precedent that they bind themselves to deliver all the home heating oil that may 
be required by whatever weather we have for the next x winters, in addition 
to the gasoline, jet fuel, diesel oil, residual fuel oil, etc. The binding, of course, 
m should take the form of a performance bond, which runs into the billions of 

dollars, if they leave the customers cold, or walking. 

One thing that gives me the shudders is the blythe statement of several of the 
industry top executives that they were out guessed by the weather. You need to 
* take note that some of the smartest predictors in the economics and statistics 

business work for the oil companies, when they aren't on loan to the Federal 
Government. 

The degree-day reports, as recounted by Platt’s oilgram — show that the 1972- 
73 winter was in fact considerably colder than 1971-72, and maybe colder than 
1970-71, but was not, much off the normal for long-time winter. When the 
Petroleum Industry says that they were taken by surprise, you are entitled to 
ask— who do we shoot? 

The only people I can think of who might be entitled to an increase in the price 
of #2 fuel oil are the independent marketers who have cold customers to take 
care of, but who have no refineries or crude oil production. They are appar- 
ently scrambling for oil and tankers in a very tight foreign spot market. De- 
livered cost to their terminals may well be above the legal resale price. You 
might wish to treat them quite separately from the integrated major oil pro- 
ducing and refining companies. 

Thank you, Mr. Chairman, for giving me the opportunity of appearing here 
today. 


SHORT RUM "SUPPLY" SCHEDULES FOR CRUDE OIL 
PRODUCED AT THE WELLHEAD, UNITED STATES, 1935 

ASSUMING (A) PRODUCTION LIMITATION CONTROLS AS OPERATIVE 


IN 1965, AND (B) NO PRODUCTION LIMITATIONS 

Cos! in 4/Barrel » 
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Request for Information 

April 12 , 1973 . 

To: John T. Dunlop, Director, Ccst of Living Council, Washington, D.C. 

From: Wales Browne, Director, National Consumers League, Washington, D.C. ; 
Martin Lobel, Attorney, Lobe], Novins & Lamont, Washington, D.C. • Mark 
Silbergeld, Attorney, Consumers Union, Washington, D.C 
Re. Oil Price Increase Data. 

Re billions of dollars in oil price increases. Because you were unavailable, 
consumer representatives met March 21 with your deputy, Janie McLane, to ob- 
ject to price increases granted oil comp anies. We presented trade press data show- 
ing refinery gasoline prices up thirteen to eighteen percent from August 1971 to 
March 1973 and heating oil prices up over twenty percent, indicating overall 
increase in total refined products prices above eleven percent. McLane et al. said 
published figures were wrong; Council had better price data showing lower oil 
prices in 1973 than 1971 so companies were well within one percent ruling. We 
asked to see such data. McLane said data was Company Confidential. We asked 
for aggregate data three weeks ago but have not received any information yet. 
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Now we request you to promptly, produce oil industry price data for public in- 
spection or confirm official secrecy policy so we can proceed to take appropriate 
remedial action, 

APPENDIX D 
[Telegram] 

National Consumers League, 

Washington, D.C., April 26 , 1973. 

Dr. John T. Dunlop, 

Director, Cost of Living Council , 

Washington,. D.C. 

m Dear John: Reference oil price increase, kindly refer Wall Street Journal 

Wednesday, 25 April story headlined “Oil Firms Report Earnings Climbed in First 
Quarter.” Nine more post profit gains reflecting increasing U.S. prices and world 
demand. Obviously you did it in face of opposition testimony early February hear- 
A ing. Are your boys still claiming trade press wrong ; COLC knows better ; prices 

and profits really down instead of up? How can you reconcile Journal story with 
your 1 percent allowed fuel oil increase? When are you going to answer memo 
April 12, requesting public disclosure COLC oil price date? 

E. Wayles Browne, Jr., 

Director , National Consumers League. 

Excerpts From Transcripts of Interviews — “The Freedom of Information 
Act and Broadcast Journalists” 

(Written and Produced by Alex Chadwick and David Molpus, Department of 
Communication, The American University, Washington, D.C.) 

“The public has a right to know not only what the government says it is doing 
but wliat it is actually doing and if the public officials close oft* access to them the 
public loses, and I might say that this administration for all its— all the Presi- 
dent’s comments in his early days about keeping an open administration, this 
administration is about as open as Jack Benny’s safe.” 

David Molpus. That was a network news Justice Department correspondent. 

He was talking about the difficulty newsmen have getting information from the 
government. This session, a congressional subcommittee is investigating the 
problem of government secrecy. It’s a problem that affects everyone, especially 
working journalists. In the next half hour several network radio and television 
correspondents will give their views on the subject. 

The House Subcommittee on Foreign Operations and Government Informa- 
tion is reviewing the Freedom of Information Act which went into effect in 1967. 

The chairman of that subcommittee, Congressman William Moorhead, says he 
wants to ensure open government. The FOI Act was supposed to help do that. 

The Act ordered Federal agencies to make more information available to the 
public, but many newsmen say the law has not worked. In practice, they say, 
t the law allows the government to keep secret almost as much material as before. 

In fact, the Act does list several categories of information which do not have 
to be revealed, such as matters dealing with national defense. If a reporter is 
denied information he believes should be made public, he can take the particular 
^ agency to court. Under the FOI law the agency must prove to the court that it 

acted legally, but that process has not been effective. NBC Pentagon correspond- 
ent Robert Goralski explains. , ^ ^ 

Robert Goralski. I think there’re several things wrong with the Act., One, it 
doesn’t provide enough or sufficient machinery to take immediate action to re- 
dress our grievances. If we have a point, we feel it’s a point well taken, that 
somebody is suppressing information, there’s no immediate recourse that we have 
to get that situation corrected. I’ve never used it. I don’t know of any newsman 
in Washington who has used it. 

David Moltus. Other reporters agree with Goralski that court action is too 
slow and they point out that the FOI Act talks specifically about identifiable 
records. One complained that the Freedom of Information Act only applies to 
documents and that the average day-to-day problem that a reporter encounters 
is not that of being foreclosed an opportunity to see a document. Normally, the 
reporter said, he doesn’t even know of the precise document. He wants to get 
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questions a Bswe re d about a policy or about a phenomenon that he knows about, 
and the freedom of Information Act doesn’t apply in that situation at all. 

.David Molfus. But correspondent Peter Hackes, also of NBC, thinks the law 
has done some good. 

Peter Hackes. I think the fact that it’s on the books and the fact that in pass- 
tnany coals were raked over the fire has served in a good way as a 
kind of a threat to various and sundry bureaucrats who otherwise might have 
™ empte( l,. to to keep <Biet, keep things secret, keep things class!- 

fled. More and more I see at the Pentagon, at the Atomic Energy Commission now 
in the last sis months, in various agency memos and communications much 
more freedom of information. I don’t think H as I said, I don’t think it’s because 
they re being magnanimous or because a great wave of trying to help the folks 
is sweeping through the government 1 think it’s because of the presence of the 
freedom of Information law, even if it isn’t invoked as such in each case. 

• MoLPUiis. Newsmen also worry about other occasions when, they sav, 

instead of withholding information, the government actually lies about it. State 
Department correspondent, Phil Jure* of the Voice of America : 

Phil Jurey. I suppose I can see cases where an outright lie is necessary but 
those would be very extreme cases I would think. During i;he Cuban missile 
Z ******* S ot sick ln -*e Midwest, I think it was in Chicago, he 

really didn t get sick. He came back because of the Cuban missile crisis. That 
lZ a l * su PP 0He an outright lie but; it was an extreme case. I really hate to sav 
that the government has a right to lie, but nothing is sharply defined so you have 
tnese gray areas. 

David Molpus. But a Capitol Hill correspondent for ABC, Sam Donaldson 
says the government never has to lie. 

Sam Donaldson. I think government has a right to withhold the facts on some 
occasions in the conduct of foreign policy.. The secret negotiations in Paris 
whether you think they were fruitful or not, meaning whether you think they 
really had a chance or not — I think government had the right to keen that secret 
But a right to lie directly and deliberately, no. I don’t think i t does l tbink n 

S iTSuiiy think U Can Simply be Silent ' bUt Whe “ * «*•*• I think 

government secrecy but in early 1969 President Nixon made a special pledge to 
the Moorhead subcommittee on government information. Mr. Nixon wrote aletter 
saying he intended to uphold not only the letter of the Freedom of lnformatbm 
Act but the spirit of it. We asked Sam Donaldson if he thought the administra- 
tion had lived u;p to its commitment to open government 

.. . SA “i Donald&ok. My general impression after 11 years in Washington is that 
this administration if anything is more secretive, is more closely holding Tnforma- 
tion which probably, in my opinion should be made public, than predece“or 

a t l * must quickly add that predecessor administrations 
did the same thing ; it s just a little bit stronger now 

David Molpus. The Johnson administration never escaped charges that it 
created a serious credibility gap. Reporters talked of news manipXtion tt.e 
release of only self-serving information. Mr. Johnson was accused of covering rn 
unfavorable news and of misleading the news media. Reporters’ suspidons were 
confirmed with the publication of the Pentagon papers. During the early years 
of the Vietnam war Peter Hackes was NBC correspondent at the Defense Dernrt- 
”d e ministra t fon ClCeS * US ab0Ut news manipulation unlertheJotason 

I . lACKES - were had by the image makers, the mouthpieces if you will 
tion out orifetram. 1111 Wh ° wer,; mouthin S »» of this spurious informa- 

i . r)AV ' ll, M° LE ' S. And yet Hackes believes most Pentagon spokesmen were net 
lying to him. Rather, they too were being manipulated. e nct 

Peter Hackes. This was a very closely held matter that only I think one or 
two people in the Pentagon knew about:. So that the party line, that is to sav 
what was to be issued to the public was known by a great many people but w^at 
lay behind that was known to only one or two. The people that; we talked with 
at the Pentagon, aside from Mr. McNamara who must have known, everybody else 
I m sure felt that they were giving us ail of the really honest information. They 
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just did not know. They, too, were had, and it was a clear out and out misuse 
of this whole concept of freedom of information. 

David Molpus. Some correspondents say it’s particularly hard to get informa- 
tion from the Pentagon and it’s getting harder. The Defense Department says 
much of its information falls into the category of national defense, and that cate- 
gory is protected from disclosure by the FOI Act. The Pentagon correspondent 
for CBS, Bob Schifer, talks about the flow of information there. 

Bob Schifer. It's very difficult to get information ; it’s the most difficult job 
I’ve ever had and I’ve been a reporter about 15 years and I’ve never found it 
so difficult to get information. The people who’ve been covering this building 
for 20 years or so tell me that it’s more difficult now to get information from the 
Pentagon than it ever was before and I have every reason to believe that they 

* know what they're talking about. 

David Molpus. Fellow Defense Department reporter, Robert Goralski, says 
the problem in getting information now has changed in only one respect. 

Robert Goralski. This administration probably isn’t that different from other 

* administrations in the suppression of news. I think this particular group is more 
maladroit than most, but essentially no administration is going to give us all 
its information, all that we want to know. They’re going to withhold material 
of course and this is part of the problem. They again make that determination 
of what is secret for national security purposes and I am sure they cannot be 
completely objective about that. The subjectivity of protecting the administra- 
tion is bound to be a factor in determining classification of documents and ma- 
terials. 

David Molpub. But that’s not to say reporters are having an easier time at the 
Pentagon. We asked Goralski to describe its relations with the press. 

Robert Goralski. Bad and getting worse. I don’t think anybody who covers 
the Pentagon is particularly pleased with the information policies over there. 

It’s been very difficult to get even minimal information from them, the kind of 
information which you would think would be helpful to them, and yet we don’t 
get it. They’re really concerned about keeping their hands on certain information. 

Certain topics are just off limits completely — you cannot talk to anybody about 
Laos, Cambodia and in other areas like that. Nobody knows anything about it. 

They say the Pentagon has no jurisdiction. 

David Molpus. And we asked Goralski if press relations had worsened after 
publication of the Pentagon papers. 

Robert Goralski. Yes, since the Pentagon papers have come out, we've had 
people coming around searching desks in the Pentagon press room looking for 
classified material but we’re assured that this was just a routine check, that the 
particular investigating officers or enlisted men, I'm not sure what they were, 
really weren’t aware that was the press room. Well how they could have been 
unaware it was the press room, I can’t imagine. 

David Molpus. Withholding information, especially unfavorable information, 
is only one method of news manipulation. 

Newsmen talked to us about staged events, created events, that demand news 
A coverage without offering any substantive information. An example of this, given 

^ by one reporter, is the commotion that accompanies high government officials, like 

Cabinet members, at airports. When the public already knows where a public 
official is going and why, just how important is it to watch him get on an air- 

* plane? Television is particularly vulnerable to this kind of news event because 
film is so important in that medium and if an administration understands how 
television works, news manipulation becomes almost easy. 

David Molpus. But while the administration encourages coverage of some 
news events, it limits coverage of others. Sam Donaldson. 

Sam Donaldson. Well, a year ago this month the Bureau of Labor Statistics 
would routinely offer a briefing on the main statistics — unemployment figures, 
the consumer price index — I think the two people are really interested in. That 
was cut out by the administration on the theory, they said, that the newsmen 
could get the same thing by calling the officials and they didn’t want them put on 
the spot, when in fact I’m convinced, as is almost every other reporter in town, 
it was to prevent people from the Bureau of Labor Statistics from giving an un- 
biased, straightforward view of the figures. 

David Molpus. Donaldson thinks this cheats the public. 

Sam Donaldson. If I have Herb Stein speaking for the administration, I want 
to use him. He is a spokesman for the administration. It would be just as wrong 
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for me to try to eliminate him as to eliminate an opponent. Now, I can use 
Larry O’Brien telling us that the unemployment figures are terrible and in fact, 
if it’s pertinent, I will use him, too. Bat that third essential man In a spot like 
this, the man who has no axe to grind, the statistician who is non-partisan 1 
can’t find him now because the administration has cut him of:, and I think the 
story suffers and the understanding suffers because of it. 

David Molpi s. President Kennedy wanted his administration to speak with 
one voice. It can be embarrassing to have government officials contradicting each 
other- To avoid that embarrassment, the use of public information officers has 
grown. The government restricts newsmen from talking to whichever public offi- 
cial they want. Frequently now, reporters must go through public affairs offices. 

Reporters agree that a public affairs office can be helpful, but it can also get in 
their way. Once again, Sam Donaldson. 

Sam Donaldson. It is harder and harder to talk openly with subordinate 
policy-makers in the various agencies as one used to do. You can. talk to the in- 
formation officer and query him and formally query him. You may make ap- ^ 

pointments through him with assistant attorney generals, but the days when you 
could openly, now X stress that word because newsmen still have their contacts, 
and information still flows, the day you could openly just walk into the Assistant 
Attorney General’s in charge of the Criminal Division’s office and ask to see him 
or make an appointment for lunch with him and be seen leaving the Department 
together, those days have ended. 

David Molfus. Bob Schifer agrees. He discusses public affairs operations at 
the Pentagon. 

Bqb Schifkr. Here at the Pentagon you have this enormous public relations 
apparatus, this enormous, just sheer numbers, it’s the largest public relations 
organization in the world, literally hundreds of people, whose job is simply public 
relations. You liave a large organization that works for the Secretary of Defense 
under the Assistant Secretary of Defense for Public Affairs. Then each of the 
uniform services, the Army, the Navy, the Air Force, has a sera rate public rela- 
tions office. Also the Marine Corps. And then of course that’s only the beginning 
and you get down to each base and you have another public relations officer 
with a complete staff. For example, in Vietnam at a base like Dong Binh, a pub- 
lic relations staff of more than 40 people I’m told, just at one oase, at one place 
in Vietnam. It’s very difficult to crack that group of people. It’s very difficult 
to get through those people to find out what’? really going on and anybody tha :’s 
covered the news 5 minutes knows that to really find out what’s going on, you 
have to go past the public relations man 

David Molfus. And Schifter says public relations officials sometimes can in- 
hibit access to information simply by "heir presence. He talks about the Inter- 
national Security Agency, what he calls the “Pentagon’s Little State Depart- 
ment”. 

Bob Schifer. Reporters are not even allow ed to call people in that department 
on the telephone unless they go through the public affairs department. People 
in that agency are not allowed to take calls from reporters. In order to inter- 
view people in that agency, you must always have a monitor present, a monitor f 

from the public affairs office. Well it doesn't, I don’t think it’s difficult to see, 
that people can be less than candid under those circumstances. 

David Molfus, For this broadcast we interviewed one reporter who works 
for the Voice of America. Before talking to us, that reporter had to get clear- f 

ance through the agency public information office. This brings up the question 
of the role of the public affairs officer. Where does his loyalty lie? Robert Goral- 
ski gives his view. 

Robert Goralski. I think the saddes: part, the saddest commentary on public 
information policies within the U.S. Government today and this has been true 
for a long time too, it isn’t this administration alone, the public affairs officer, 
or the public baformation officer, does not believe he is serving the American 
public. Now the taxpayer pays his money. He is in that job to provide a free flew 
of information. He is the means by which Government policy, attitudes, activi- 
ties are reported to the taxpayers, to the people at large. Unfortunately, most 
public affairs officers don’t take that attitude, Their position, they feel, is to pro- 
tect the people who have hired them or to put the best foot forward, the best face 
forward. 

That is not the role of the public affairs officer, it should rot be the role. A 
person who is a public affairs officer in Washington for the U.S. Government is 
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an employee of the United States, not the administration, the government* which 
is the American people. Now they’ve forgotten that, and I think what they’re 
trying to do in most cases is protect their agency or their department, put their 
secretary up as the greatest man in the world, get him on as many television 
shows as possible, and it’s not to provide the American people with the informa- 
tion that is needed in a democracy. 

David Molpus. President Nixon himself has stated that there is too much 
secrecy in government, too much overclassification of documents. After the 
Pentagon papers came to light, the White House ordered a review of classifi- 
cation and declassification policies. The President asked Congress to finance a 5- 
year program to declassify secrets from World War II to the Cuban missile 
m crisis. There are 160,000,000 pages of secret documents on World War II alone. 

On March 8 this year, Mr. Nixon issued an executive order on government 
secrecy. It established a new procedure for declassifying secret documents. Prom 
now on, most classified material will automatically be made public in no more 
than 10 years but government retains the right to halt the declassification process 
* of an y particular document if that document is still sensitive. Administration of- 

ficials aren’t sure yet how the new order will work, whether it will really make 
more information available, but Chairman Moorhead of the House Subcom- 
mittee on Government Information already has some opinions about the Presi- 
dent’s announcement. Moorhead says the order was written by classifiers for 
classifiers. He doesn’t think it will make government more open. Indeed, it may 
have the opposite effect. 

An aide to Moorhead says that under the new order only people reviewing 
classified documents will be those who classified them in the first place. There 
will be no public representative, and the new order broadens the old category of 
“national defense” to “national security.” Moorhead’s aide says this could easily 
be interpreted to include domestic matters which would then be subject to classi- 
fication. Moorhead’s staff admits that their study of Mr. Nixon’s new declassifica- 
tion plan is incomplete, but they say that is not their fault. They haven’t enough 
time to study it. The Government Information Subcommittee asked for a copy 
of the order before it was made public, but their request was denied. And, again, 
government information did not flow. 

The broadcast journalists we talked with hold some varying opinions about 
the Freedom of Information Act, but on freedom of information itself, they are 
in agreement : there must be more of it. A political system where the government 
is the people cannot function unless the people know what is being done in their 
name. Most of the newsmen interviewed thought it would be difficult, if not im- 
possible, to legislate open government. 

But reporters say some improvements in the FOI Act could be made. They 
would like to see a Commission set up to rule on complaints quickly. They 
think this would help provide information while it is still timely. And the journal- 
ists say the activities of the Moorhead subcommittee are helpful. That committee 
has documented a number of cases of government abuse of its privilege of se- 
crecy. 

The clash between the government’s right to keep things secret and the public’s 
£ right to know will continue. Neither right is expressly guaranteed by the Con- 

stitution, but each is considered essential for the proper functioning of a de- 
mocracy. As one reporter told us, in the end perhaps only public pressure and 
resentment will force governments to tell the people what it is governments are 
' doing. 

I’m David Molpus, for Alex Chadwick and myself, thank you for joining us. 

[The opinions of reporters interviewed for this broadcast are their own and 
do not necessarily represent the views of their employers.] 


U.S. Atomic Energy Commission, 

Washington, D.C., May 8, 1973 . 

Hon. Chet Holifield, 

Chairman , Committee on Government Operations , 

House of Representatives. 

Dear Mr. Holifield: Thank yon for the opportunity to comment on ll.R. 4938, 
a bill “[t]o amend the Freedom of Informntion Act to require that all informa- 
tion he made available to Congress except where Executive privilege is invoked,” 
and ER. 4960, a hill “[t]o amend section 552 of title 5 of the United Code 

to limit exceptions to disclosure of information, to establish a Freedom of In- 
formation Commission, and to further amend the Freedom of Information Act.” 
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The Atomic Energy Commission considers enactment of H.R, 4038 unnecessary 
with respect to AEC activities, particularly in view of section 202 of the Atomic 
Energy Act of 1954, as amended, and subsection (c) of 5 TJ.S.C. 552, the Freedom 
of Information Act. We oppose enactment of H.R, 4960 as presently written. 

H.R. 4938 would add to the Freedom of Information (FOI) Act a new subsec- 
tion (d) which would place a time limit of 30 days on an agency’s response to a 
request for information from a House or committee of Congress, or from the 
Comptroller General, unless Executive privilege w T ere invoked over the Presi- 
dent’s signature. 

An officer or employee of an agency would be required to appear in response tc a 
request by a House or committee of Congress for his presence to present testi- 
mony. The agency representative would have to supply all information requested * 

except those items specifically ordered withheld by the President in a signed 
statement invoking Executive privilege. 

Finally, H.R. 4938 would limit the invocation of Executive privilege to those 
instances involving certain policy recommendations whose disclosure would 3 

.jeopardize the r ational interest and the obtaining of forthright advice. 

The AEC is required by section 20k of the Atomic Energy Act to keep the 
Joint Committee on Atomic Ener*ry “fully and currently informed” regarding 
its activities. Beyond this statutory requirement, AEC has consistently been re- 
sponsive to Congressional inquiries in general, both from individual members 
and from the committees, and to inquiries from the Comptroller General. We 
thus see no need for this legislation as regards the AEC. 

Comments concerning H.R . 4900 

In general, II.R. 4960 would limit the FOI Act exemptions and require the 
Federal courts to examine records claimed by an agency to be exempt from dis- 
closure; establish a Freedom of Information Commission to investigate allega- 
tions of improper withholding of information by an agency; fix time limits for 
agencies? processing of FOI requests; and require agencies to submit annual 
reports to named Congressional committees concerning FOI actions during the 
preceding year. Specific provisions of H.R. 4960 are detailed as necessary in the 
comments which follow. 

H.E. 4960 

TITLE I — LIMITING FREEDOM OF INFORMATION ACT EXEMPTIONS 

Section 101 of the bill would amend 5 TJ.S.C. 552(a) by adding a paragraph 
(5), which would require in camera inspection in all FOI Act cases pending in 
a district court, and involving refusal to furnish records to the complainant on 
the grounds that the records were exempt under 5 TJ.S.C. 552(b). In its reviews 
the couTt could obtain the assistance of the Freedom of Information (FOI) 

Commission, which would be established under Title II of the bill. 

While we are somewhat concerned about the potential for delay which could 
result from the mandatory in camera inspection of all documents, our principal 
objection to this provision is the delay which would result from the court’s re- 
ferral of questions to the FOI Commission. At the minimum "here would be in ..•> 

such cases a new round of proceedings. In addition, the prim a facie nature of 
certain determinations of the FOI Commission opens the way for a trial de novo 
in the district court even after the hearing before the FOI Commission. This 
latter point is discussed in greater detail below, in regard to Section 222 of the f 

bill. 

Section 103 of the bill would make substantive changes in three of the existing 
exemptions in 5 TJ.S.C. 552(b). We have no comment concerning the proposed 
amendment to exemption 7 (5 TJ.S.C. 552(b)(7)) regarding investigatory rec- 
ords. However, the remaining two changes are of concern to us. First, the pro- 
posed revision to exemption 4 (5 U.S.C. 552(h) (4) ) would allow withholding of 
so-called “proprietary” data only if obtained from a person “under a statute 
specifically conferring an express grant of confidentiality * * *” We believe 
that some limited provision for withholding propietary information should re- 
main in the Freedom of Information Act itself. Otherwise, it is possible that the 
AEC’s ability to obtain and protect confidential data from vendors and utili- 
ties would be seriously hampered by the proposed amendment. 

Second, the terms of exemption 5 have been changed from inter-agency or 
intra-agency memoranda or letters “which would not be available by law to a 
party * * * in litigation with the agency; * * *” (5 TJ.S.C. 552(b)(5)) to 
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TumolmenT iSEffS << r Mch cont * in ^commendations, opinions, and advice 
si pportive of policy-making processes , ” (Emphasis added) The mennino* 

“supportive” is not clear. We oppose this provision S it is intended to exeZ ton v 
advice which happened to agree with the decision ultimately made ^ imnlf 

disclosed 1 can h^v wllIc ^ tulr * <> ut to be at odds with the decision should alwajufbe 
disclosed can have a chilling effect on free exchange of views. . 

TITLE II — FREEDOM OF INFORMATION - COMMISSION 

seftion^y^Lrrwlddhw®, 11 a Free ? om of Information Commission. Under 
each bv the^w f ^ three members appointed by the President and two 
tempore of the Senate. ® ° Be P resentativ es and the President pro 

^outd require the FOI Commission to “be responsible for main- 
tamin to the confidentiality” of material in its custody. It is not clear whether 
won } a „ be li ^ i . ted t0 material exempt from disclosure under the^re- 
103 of the bfll d^usse P dTboTe“ (eXemption 4 ’ as 14 would be b y section 

law^nd^ExecuHve St flowed! 

means that members of the FOI Commission, and its staff , P woul’d have P <> obtain 
Q” clearance, in accordance with AEO procedures. 

“inf?^' 0 ,?, 214 . W0ldd -empower the FOI Commission to request an agencv for 

complex and time onmm° n - t0 documents - Tllis could be construed as authorizing 
entTtatute S discovery procedures, which go far beyond the pres- 

contains provisions for hearings and other procedural rights 

^^asst'saanss^^--*--^ 

sajffi ss^ssssssns 

COSts ’ in Proceedings where there is financial need by a private partv 
That thd asse ssment could occur only where the FOI Commission determined 
? ge * lcy without reasonable justification” withheld information from a 
to an FOIreq t ues d t ar<i C ° Ul<1 trIggei ’ StlU another time-consuming dispute attaching 

Section 219 would give a Federal court, Congress or one of its committees the 
01 a . Federal agency the right to request the FOI Com’mis- 
fmnroneri v*! u -1 aa ^ investigation into allegations that some other agencv was 

a complaining FedJrKncy“snoi ° f tWS provIsIon with aspect to 

As noted in the comment above respecting section 101, Title II of TT R 

be^reZ^ofSdssl 116 e *j Sti "f sltuatio « b >' »ng two^roceedhtgsAne 

Ule Commission and under section 222, one before the courts insten 

single proceeding before a court. If the Congress wishes to adont 
the commission approach, a second de novo proceeding could be avoided hv 
providing in section 222 for ordinary judicial ?eview of derisions of thc niw 
agency. An this way, review would be limited to such questions as substentfa) 

astoeverytofZ every doSnUn issTe W ° Ul<S ** ”° Med f ° r a factual “ 

SS'SSS 1 ,” 'T 

SoSIto £ 17 ' “ hao,t be,ore *““ *««w ““o 

TITLE 111— IMPROVING THE ADMINISTRATION OF THE FREEDOM OF INFORMATION ACT 

55*8 

‘a "(8') (d), states only that a court “has jurisdiction to eninin”- cm 
agency. Such a mandatory rule would improperly require Injunctions even 1 

ssa 'S ssarss rsrKfts 
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against an agency. To avoid possible abuse, we suggest that the matter be dis- 
cretionary with the court. ... . _ rr .. ,, . , rVl „ 

Section 303 of the bill would add a new paragraph (6) to o TT.b.C. •••'-< a). in< 
new provision would fix a basic time limit of ten working days for an agency a 
processing of a request for records. Subparagraph (c) would apparently allow 
an extended deadline under certain circumstances of either twenty working days 
or thirty working days (the latter only on personal authorization of the bead 
of the agency 1 . At the conclusion of tin* applicable deadline, the agency would 
have to process an intra-agency appeal within twenty working days unless the 
agency head personally' authorized another ten working days. Absent personal 
action bv the head of the agency, this means that requests would have to b? 
processed and moved through intra-agency appellate channels w.thin a forty-day f 

^ The Atomic Energy Commission cannot function within rigid time limits for 
all requests, some of which involve nea:ly 20,000 pages. Unless some limitation 
is placed on a request, such as a requirement of “relevance in requests arising 
out of regulatory proceedings, AEC strongly opposes such time limitations. 

Additionally, an agency time limit is meaningless unless the courts (and the 
proposed FOT Commission) are bound hy contraints. it does no good to reqmie 
agency determinations within, say, thirty days, if the courcs. and the 101 

(Commission deliberate on the matte]’ for Jnoiqths. . T _. . , 

The provisions which allow an ‘ additional increment of ten working- da,.j 
for determination and for intra-agency appeal require Personal 
the head of the agency. We believe that in agency head should not he tailed u.x.n 
to rule on time extensions for FOI requests. If there must be such a mechanism, it 
should be deh'irahle to some other official within the agency. , . 

The Office of Management and Budge! has advised that there ,s no objection to 
the presentation of this report from the standpoint of the Administration s 
program. 

Sincerely, d ix y I jKR Ray, Chairman . 


Psuerai. Communications Commission, 

Washington, D.C. 

Chairman] Committee on Government Operations, Home of Representatives, 
Washington, D.C. 

Dear Mr. Chairman : This is in further response to yourj^uest f «»r me ■ on- 
mission’s comments on H.R. 5425, a bid to amend section ;>o2 of title o, Lmt.d 
States Code, known as the .Freedom of I; if or mat ion Act. ,, 

Enclosed are copies of the Commissions comments on / , 7 A -Jo-* 

hill is identical to II. R. 5425, our comments are equally applicable h> H.R. ->4..o. 

Sincerely, Dean Burch, Chairman 

Fi:m:iiAL Communications Commission, 

Washington, 7) . C . 

;!z,sz:z 5»s:.” v i. «»<> «— w* 

on thr Judiciary , ZLS. Senate. Washington D.C. # 

Df \r \f R chairman : This refers to your May 17 request for the (Commission s 
comment on S. 1142, a bill to amend section 552 of Title 5, United States Lode, 

known as the Freedom of Information Act. . . 

Specifically section 1(a) of the bill would amend section (a) (-) of tin Act 
to remiire Federal agencies to promptly publish, and distribute (by wile or 
ftherffi Iqiies of a fiirre.it index providing identifying information for the 
public as to matters issued, adopted or promulgated by the agencies after -Tul . 4, 
1b67 The me’eut law requires that such indices be made ayndahle for public 
inspection arid copying. The Federal Communications Commission Repoits, 2d 
Series contain all matters of precedential value issued, adopted or promulgated 
hv the Commission since July 7. 1905. The cumulative indices to FCO 2d ns wed 
ns the renort a themselves, each of which contain n table of documents by t tie 
nnd mnir dirties, “re available for sale by the rutted States Government Ihunt- 
ing Office. Tims, the Commission presently complies with, and has no objection to. 
this section of the bill. 
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Section 1(b) of the bill would amend subsection (a) (3) of the Act to require 
each agency, upon any request for certain records which ‘ reasonably describes 
such records, and is made in accordance with published rules stating the time, 
place, fees, to the extent authorised by statute, and procedures to be followed, 
to make the records promptly available to any person. The present statute re- 
quires that such requests be for “identifiable records;” The Commission has no 
objection to the bill’s substitution of the phrase “reasonably describes tor 
the phrase “identifiable records” so long as the reasonable description contem- 
plated is sufficient to permit the identification and location ot the records 

16 Section 1(c) of the bill would add a new paragraph to section (a) (5) of the 
Act Subparagraph (A) of the new section would require each agency to make 
its initial determination on Freedom of Information requests within ten working 
days* The Commission is of the opinion that the imposition of a specific time 
limit of such short duration is impracticable. The agency has no control over the 
number, nature and scope of requests for records, and the circumstances sur- 
rounding them vary extensively. Most requests Involve records which are rou- 
tinely available for public inspection and can he handled within a very short 
time period by the bureau or office which keeps the records. In some cases, how- 
ever the request may Involve an extensive list of records of a diverse nature, 
which may be kept at different locations, involve a series of searches by various 
persons, and may involve a variety of legal or policy questions. tinder the Com- 
mission’s rules implementing the Freedom of Information Act, quests for mate- 
rials not routinely available for public inspection are acted on initially b} the 
Commission’s Executive Director. The Executive Director consults with the 1m- 
reau or office which exercises responsibility over the subject matter of the re- 
quest, and often requires detailed information from the bureau or ofhee : con- 
cerned in order to properly act upon the request. In addition, the Executiv e Di 
rector consults the General Counsel’s Office before acting upon a request, and i 
certain eases the General Counsel may need tiine to consult formally or infoi- 
mally with the Justice Department before advising the Executive Director. S 
cases warrant consideration by the full Commission prior to disclosure. 

In addition, the Commission’s implementing rules presently provide safe*uai ds 
designed to protect the rights of certain persons who provide materials to the 
Commission. For example, when a request relates to papers w ll ' 1 ‘ ' ' 

secrets, commercial or financial information, or which were submitted m con 
fidence bv third parties, persons having an interest in nondisclosure of the it 
ords are* afforded an opportunity to comment on the request, and to r I - 
Commission review of any adverse staff ruling. Such safeguards which the Coin- 
mission believes to be in the public interest, would probably have to be aban 
doned if the bill’s general ten day limitation were enacted. 

The Commission, of course, recognizes the importance of expeditions handling 
of requests for records under the Freedom of Information Act. The computations 
of tlm House Foreign Operations and Government Information Sub^nut tee 
reveal that for the agencies analyzed, the average number of days taken t ^ 
spend to initial requests was 33, and the average number of days taken tc , i e 
spend to appeals from initial requests was oO (Hearings before the F 'm’ • 
erations and Government Information Subcommittee of the House .5?"* IC 
Government Operations on U.S. Government Information Policies and 1 1 ac 
tices — Administration and Operation of the Freedom of Information Act, ff-nd 
(v 0 ng 2d Sess pt. 4, p. 1337). The Commission s average in these two categoiie. 
vvaf 27 Lfys ami Bodays respectively (Hearings, p. 1341). The ; Co- 
averages include requests for access to trade secrets, commerMa 1 and iman ^ a 
information, the notification and response procedures for which were detn e 
above. In fact, the Commission receives more requests for access tojrecoirts wmc 
fall under the trade secrets exemption than requests falling under any othe 
exemption. Thus, although the Commission has endeavored to act upon ieque.w 
for records under the Freedom of Information Act as rapidly as practicable, oil 
experience indicates that due to the di verse nature of requests, and the variety of 
circumstances in which they arise, the bill’s imposition of an inflexible stanclaiu 
ten day period for action upon all initial requests is not appropriate ^ I 1 ® 81 ™ 11 !®; 
For similar reasons, we would also find it impracticable to comply with tne ie 
qnirements of subparagraph (C) that each agency act upon an appeal from any 
denial of a request for records within twenty working days. 
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a \ ] 0£ ^ the * 1 ne T paragraph (5) requires each agency denying 

he has hwenrv^rtw h® 1 tUe : t£- 10 “° tify the Person making (he request that 
It isouTn<a,r/,^f- d ^ T h ‘ n T T hlch to appeal tlle denial to the agency, 
request wh nil vm- that , our Executive Director’s letters which deny a 

an Q amd’iM«n^fnr . ? rt ’ c .°# aln ai1 explanation of the individual’s right to file 
within which tn Altll , ough the Commission’s rules provide thirty days 

1 tp PIe an appeal, we have no objection to either the proposed 
notification requirement or time limitation. 11 

begins* running ™ n" t J? I ' ee ^Paragraphs, ( A )> (B), and (C), the time period 
ti^lv n fh the day of receipt, of the request, denial, and appeal respee- 
would generiiK, n i- ^ ses ’ l£ m / ,dj o£ communication is by letter the sender 
mallv ISSiT 1 , know w hen the statutory period had pissed, since he nor- 
received ie awar e of the exact date on which his communication was 

n,itwiv« ? £ c! h ? bil l. would amend subsection (a.i (3) of the Act to 

1 <4the United States District Courts with appropriate jurisdiction hear- 

ae appeal of a final agency determination to examine the contents of any 
he «UH,iM C i?i rCS a 1 cai “ era t° determine if such records or any part thereof should 
Ant under any of the nine exemptions listed in subsection (b) of the 

Act. The Commission has no objection to this section. 

seoHnf'ie wq? ^,5° objection to section 1(d)(2) of the bill which also amends 
.... ' ,i ?],. a£ t le Act to authorize the court to examine agency records in 
whetter the disclosure of records withheld under authority 
ti b - (1 J Uf } be Act (^-tfically required by Executive Order to be 
in V'f “‘ ‘‘rest of national defense or foreign policy) would be harmful 

to the national defense or foreign policy of the United States. 

of he^bill would add two new sentences to the end of subsection 
w ...nin eu TT A *i -the first requires an answer within twenty days after serv- 
!v "m, n the CJnited States attorney of a complaint alleging a violation of the 
re«nnn > ''i p£ fidormation Act. The Department of Justice is the entity of primary 
affT'Jrl ‘ T t? reear d to this provision and the Commission would defe r to 

f. tb £ ;t Department has on tliis issue. Tlie second new sentence of sub- 
ali t,' , 3 would authorize the court to assess reasonable attorney fees and 

qar,r,r.i lflS ‘i tl0 u C0 r- S against the United States when the court rules against an 
agency under the Freedom of Information Act. Title 28 U.S.C. § 2412 provides 
that court costs may be awarded to the prevailing party in anv civil action 
brought by or against the United States (since July 18, 1966), except as otlier- 

' V ‘courT vhTcl ly pr,wded by statute. We know of no statute which would prevent 
® ^ overruled a Commission decision under the Freedom of Infor- 

Sace^ thn Z 0 ?* t0 tt f prevailing party. This statute generally 
wifh rp«„wVc^fv,! >t t and lts agencies on the same footing as private patries 
4 £ l th , ward of C0S1:S ln Clvil cases. Rule 39 of the Federal Rides 

of Appellate Procedure allows a similar result in appeals cases. Thus, if the seo- 
tion’s reference to “other litigation costs” contemplates the award of court costs 
to the prevailing party, the reference seems unnecessary. 

othe r„ band, Section 2412, ia keeping with standard American juris- 
prudence, specifically exempts from its provisions the awarding of attorney fees 
to the prevailing party. The Commission, therefore, does not support the bill’s 
re erence to the award of attorney fees to the prevailing part.v because we do not 

sa ® c, i ent Justification for singling out Freedom of Information litigation for 
suen ti eauaieni.* 

. Freed ora of Information Act presently requires (5 TI.S.C. 552(b)) that 
information be made publicly available except for nine specific exempt cate- 
in 00 **? 11 2 fl ° f v blll „ Yv° llld amimd fr,ur of the exemptions presently con- 

subjection thl ; 5pecifically> section (2) (a) would amend 

of tbe Act internal personnel rules and practices) by adding 
an additional internal personnel” before practices, and by adding at the end of 
the exemption the phrase, "and the disclosure of which would unduly impede 
\ h * f^eboning of the agency.” Tire Commission’s rule implementing exemption 
(2) of the Act presently provides for disclosure of internal management mntters 
unless their disclosure would interfere with or prejudice the performance of the 
internal management functions to which they relate, or unless their disclosure 
would constitute a clearly unwarranted invasion of privacy.” Although the bill’s 
unduly impede’ language appears on its face to be a more restricted exemn- 
language ^ phrase Tlsed in the rule, we do not object to the bill’s 
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The Commission reads section 2(b) of the bill as a clarification of the present 
meaning of the trade secret’s exemption contained in subsection (b) (4) of the 
Act. We point out that the clarification would, of course, have no effect on the 
United States Criminal Code’s prohibitiion against the unauthorized disclosure 
of certain confidential information (e.g., trade secrets, operations, processes, etc.) 
by Federal government employees. 

Section 2(c) of the bill substitutes the word “records” for “files” with regard 
to the personnel and medical files exemption set forth in subsection (b)(6) of 
the Act. The Commission’s rule implementing exemption (6) uses the word rec- 
ords, and we thus support the amendment. 

Section 2(d) of the bill amends the exemption contained in subsection (b)(7) 
of the Act relating to investigatory files compiled for law enforcement purposes. 

Initially, the amended section would exempt investigatory record S compiled for 
any specific law enforcement purpose the disclosure of which is not in the public 
interest (new language indicated by italics). Although we have no particular 
objection, the Commission is not clear as to the distinction to be made between a 
“specific” as opposed to a general investigatory file. Likewise, although we do not 
object to the bill’s requirement that a public interest determination be made, we 
point out that the legislative history of the Freedom of Information Act specifies 
ns a purpose of the bill the elimination of the government’s withholding legiti- 
mate information on the basis of “secrecy in the public interest” (S. Kept. No. 813, 

89th Cong.,' 1st Sess., p. 3). 

Section 2(d) of the bill lists three exceptions to the investigatory records ex- 
emption; The Commission has no objection to the first two, (i) scientific tests, 
reports, or data, and (ii) inspection reports of any agency which relate to health, 
safety or environmental protection. On the other hand, we have some difficulty 
with the third exception to the investigatory records exemption which excepts 
records which serve as a basis for any public policy statement or rulemaking by 
an agency. The Commission’s rule implementing exemption (7) essentially pro- 
vides that a complaint against a licensee will be made available for inspection 
upon request “if it appears that its disclosure will not prejudice the conduct of 
the investigation.” The rule further provides for availability of a complaint when 
it has been determined that no investigation should he conducted or when the in- 
vestigation has been completed provided that there is no need to protect the 
identity of the complainant, and the complaint contains no scurrilous or defama- 
tory statements. In the past the Commission has on occasion issued a public notice 
to its licensees for the purpose of alerting them to a possible widespread rule vio- 
lation or misinterpretation based on complaints received against a licensee or 
licensees who after an investigation were not formally sanctioned by the Com- 
mission because their violation was not found to be willful or repeated. It is 
foreseeable that instances could arise where the disclosure of such complaints, 
or the complainant’s identity, would serve no useful purpose, and could perhaps 
he harmful. However, it is unclear under the bill’s language whether such infor- 
mation could be justifiably withheld on the basis of a public interest determina- 
tion. We therefore would urge clarification of the proposed exemption, or elimi- 
nation of this third exception. 

Likewise, we are also unclear as to the scope of the amendment to subsection 
(c) of the Act made by section 3 of the bill. Subsection (c) now provides that the 
Freedom of Information Act is not authority to withhold information from Con- 
gress. The bill appears to impose a more affirmative duty, i.e,, that notwithstand- 
f ing subsection (b), an agency shall furnish any information or records to Con- 

gress or any Committee of Congress promptly upon written request to the head 
of each agency by the Speaker of the House of Representatives, the President of 
the Senate, or the chairman of any such committee as the case may be. It is, of 
course,, the policy of the Commission to cooperate in every way with the Con- 
gress in keeping it apprised of our functions and activities. However, to the 
extent that the proposed language may be construed to broaden an agency’s obli- 
gation to furnish information to Congress, it should be noted that we have on 
occasion had to delay access to records pertaining to a case in an adjudicatory 
posture to avoid prejudice to the rights of participants and to protect the in- 
tegrity of the quasi- judicial process. One such case, for example, involved a Com- 
mission decision in a hearing case still subject to reconsideration where, in the 
absence of any indication of wrongdoing, the Committee’s request for records 
was considered to he analagous to an improper ex parte contact which could give 
the appearance of influencing the Commission’s decision on reconsideration. Of 
course, we readily make such records available to the Congress upon the com- 


* 
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potion of an adjudicatory proceeding. Some clarification of the intent of section 
3 in this regard may be helpful. Any such clarification might also make explicit 
that inf or Ration $o furnished to the Congress, and exempt from public disclosure, 
will remain non-public and be treated in a confidential manner. 

Finally, Section 4 of the bill would add a new subsection (d) which would 
require each agency to submit to the appropriate committees of Congress an 
annual report detailing the agency’s, administration of the Freedom of Informa- 
tion Act during the preceding year. The bill enumerates seven topics which would 
be required to be included in the report. If the Congress decides that such a 
report would be useful to it in its function of overseeing the admin istratiton of 
the Freedom of Information Act, the Commission would be glad to comply with 
the requirement. However, we believe that the first topic to be included in the 
annual report, “(1) the number of requests for i^ecords made to such agency % 

under subsection (a),” needs clarification. Subsection (a) of the Act refers to 
records which are routinely available for public inspection as well as those which 
are not routinely available. The Commission’s procedures for making available 
records which are routinely available for public inspection call for the direct de- J 

livery to any individual asking for sue a material here at the Commission, or for 
mailing such material to the requestor. In these instances, no record is main- 
tained of such public service. This procedure, which permits us to provide quick 
access and an expeditious response to the public, has been used successfully in 
handling thousands of requests. The evaluation of our performance can best be 
measured by the general absence of complaints received with respect to this type 
of request Necessary supervision over this activity is being exercised by the 
heads of the respective bureaus or offices from whose files material is being 
requested. Wo believe that the major results of requiring a record keeping system 
for granting this type of request would be unnecessary delay to the requestor, and 
increased cost to the government On the other hand, the Executive Director 
maintains a chronological log, which includes the type of request and disposition 
of all requests received, for information not routinely available for public in- 
spection. This log could serve as a convenient basis for our enumeration of such 
requests in an annual report. For the reasons stated, we believe paragraph m 
should be clarified to specify that it pertains only to requests for records "rot 
routinely available for public inspection.” 

The Commission hopes these comments will prove useful to the Subcommittee 
in its consideration of g. 1142. 

The Office of Management and Budget advises that while there is no objection 
to submission of this report, the Administration opposes enactment of g. 1142 
for the reasons stated by the Department of Justice. 

This letter was adopted by the Commission on June 0, 1973: Commissioner 
Johnson concurring in part and dissenting in part and issuing a statement which 
is attached. 

By direction of the Commission. 

Dean Burch, Chairman. 

Statement of Commissioner Nicholas Johnson Concurring in Part and 

Dissenting in Part ^ 

I do not believe the 10 and 20 day limitations are unreasonable, nor do I oppose 
the awarding cf attorney’s fees — which I believe would have a salutary effect 
on Freedom of Information Act enforcement. ; 


Federal Home Loan Bank Board, 

Washington, D.C. , July 2 , 1973. 

Hon. Chet ITolifield, 

Chairman, Committee on Government Operations, F./g. House of Representatives, 
Ray hum Building , Washington , D.C. 

Dear Mr. Chairman : This is in response to your request, dated March 10, 1973 
for the views of this Board on H.K. 5425, 93d Congress, a bill to amend section 
552 of title 5, United gtates Code, known as the “Freedom of Information Act”, 
along the lines suggested by the report of the Committee on Government Opera- 
tions of the House of Representatives, entitled “Administration of the Free- 
dom of Information Act” (H.R. Rep. No. 92-1419), 92d Congress, 2d Sess. 
(1972)). 
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“ ' I ; 

Subsection (a) of Section 1 of the bill would amend the fourth sentence of 5 
U.S.C. 552(a) (2) to require publication and distribution of the public index now 
maintained by each agency under the statute. It contains “identifying informa- 
tion for the public as to any matter issued, adopted, or promulgated after July 4, 
1967, and required by this paragraph to be made available or published”. This 
change does not track any of the “Legislative Objectives” of the House Committee 
Report. Further, no basis is laid for it in any of the information supplied or rec- 
ommendations made in the report. This may indicate that thorough considera- 
tion has not been given to the technical problems that would be involved in the 
change. 

The public index requirement of the Freedom of Information Act is not a very 
clear directive, even with the benefit of the gloss provided in the Attorney Gen- 
eral's Memorandum on the Public Information Section of the Administrative 
T Procedure Act (June, 1967) and there is reason to believe that the practices 

a of agencies in complying with the present requirement vary widely. For some 

agencies a publication requirement would be no more onerous than the existing 
directive. For others, such as those issuing and indexing large numbers of orders, 
publication would be extremely burdensome and probably of no more value to 
the public than the unpublished index now made available in accordance with 
5 U.S.C. 552. The publication requirement might in addition have the unintended 
effect of causing some agencies to narrow the range of existing indices to make 
them easier to publish. The public index system could be made more useful to 
the public by requiring publication only of that part of an index concerned with 
opinions and interpretations of an agency which have precedential significance. 
We would support an amendment that is so limited. 

Subsection (b) would amend 5 U.S.C. 552(a) (3) by rewording the require- 
ment that a request be for “identifiable” records to read “any request for records 
which (A) reasonably describes such records . . .’’ It is clear from the House 
Report that the purpose of the amendment is to make the statutory language 
consistent with the determinations of the courts that a person seeking informa- 
tion need not make a detailed identification of the records sought. The purposes 
and the new wording are unobjectionable. But since the courts have given the ex- 
isting statutory lanugage (“identifiable records”) an interpretation that provides 
the results presumably wished for by the draftsmen ( Bristol-Myers Co. v. FTC. 
283 F. Supp. 745 (D.D.C. 19CS) ; Wellford v. Hardin, 315 F. Supp. 768 (D.D.C. 
1970 ) , a statutory amendment may not be necessary. 

Subsection (c) would amend section 552(a) by adding a new paragraph (5) at 
the end thereof. In substance, the new paragraph would require an agency to 
grant or deny a request for information within ten working days, to notify a 
person whose request had been denied of the right to appeal within twenty work- 
ing days, and to rule on an appeal within twenty working days. If an agency did 
not comply with a time limit, the requesting person would be deemed to have 
exhausted his administrative remedies. Although the idea of such limitations 
upon agency action is reasonable, a ten-day period is too brief in view of the 
1 practical difficulties that they face. The bill calls for a “determination” within 

ten days and, if the determination is favorable to the request, production of 
records as^ soon as practicable”. This would allow an agency to make an initial 
determination and then have a reasonable period to get its records out of stor- 
age. However, the process of locating and assembling records may take consid- 
erable time if the records are located in several different places within the agency 
or in a Federal Records Center or a distant storage building. Unfortunately, 
there are many instances in which an adequate determination cannot be made 
before a responsible official of the agency can review the records. If the records 
are difficult to obtain promptly, a ten day period might be required to obtain 
them, and there would be no time allowed for review. The Board therefore rec- 
ommends that the statute be flexible enough to allow greater time in such situa- 
tions although a specific period could be specified as a goal or a norm. 

Subsection (d) would amend the third sentence of section 552(a)(3) : (1) 
by providing for m camera examination of agency records by the court that will 
lule on a complaint against the agency for withholding records ; (2) by provid- 
ing specifically for in camera examination of records withheld pursuant to sec- 
tion 552(b) (1) (“specifically required by Executive Order to be kept secret in 
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the interest of the national defense or foreign policy”) in order to determine 
if disclosure of such records would be harmful to the national defense or foreign 
policy of the United States. We should not object to the first change so far as our 
own records are concerned, although we do not believe it should be required 
routinely. We take no position on the second. 

Subsection (e) would add two new sentences to section 552(a) (3). The first 
would require tie Government to file responsive pleadings to freedom of infor- 
mation cases within twenty days, and the second would allow the assessment of 
reasonable attorney fees and other Litigation costs against the United States in 
a freedom of information case in which the Government did not prevail. The 
first sentence would shorten the time available to the Government from the 
sixty days allowed under Rule 12 of tie Federal Rules of CUdl Procedure to 
the time allowed under Rule 12 to private litigants. We understand that the 
Department of Justice objects to this amendment; the Board defers to the De- 
partment’s view on this matter. 

IE 

Subsection (a) of Section 2 of H.R. 5425 would amend the second exemption of 
the Freedom of Information Act (5 TJ.S.O. 552(b)(2)), which now reads “re- 
lated solely to the internal personnel roles and practices of an agency”, by in- 
serting “internal, personnel” immeclitae y before “practices’’ and by inserting 
« and the disclosure ot which would unduly impede the functioning of such 
agency” at the end. The first proposed change seems unnecessary, arid the new 
phrase proposed to be added to the end of the exemption to narrow it would seem 
to be unnecessary in light of the narrow judicial interpretation of the exemption 
found in several recent decisions. 

Subsection (bi would amend the fourth exemption of the Act (o U.S.C. 552 
(h) (4)), which now reads “trade secrets and commercial or financial informa- 
tion obtained from a person and privileged or confidential”, by inserting “ob- 


ready modify “commercial or financial information”. The first change, however 
attempts to eliminate an ambiguity in the existing language, however attempts 
to eliminate an ambiguity in the existing language. It should be remarked, 
however, that this exemption would still remain subject to the criticisms that 
have been made of it in the past. Both the Attorney General Professor Davis 
(in Davis, The Information Act , a Preliminary Analysis, 34 U. Chi. U Rev. 787 
(1967) ) have shown that the words of this exemption do not express the inten- 
tions of Congress in passing the Act. Most notably, both legislative history and 
common sense indicate that the United States Government should be able to 
withhold some information submitted to it in confidence even if it is not “trade 
secrets” or “commercial or financial information”. The 1964 version of the bill 
(S 1666) which provided for the exemption of “trade secrets and other infor- 
mation obtained from the public and customarily privileged or confidential”, but 
was changed without explanation, may not have been perfect, but was more 


mingling exempt and non-exempt records in a single file and declaring the file as 
a whole to be exempt. The Board has no objection to this objective, but believes 
the amendment may be unnecessary and that the courts are alert to prevent any 

3 Subsection (d) would amend the seventh exemption (5 U.S.C. 552(h)(7)), 
which now reads “investigatory files compiled for law enforcement purposes ex- 
cept to the extent available by law to a party other than an agency’ , by substi- 
tuting “records” for “files”, by requiring that such records be compiled for a 
“specific” law enforcement purpose “the disclosure of which is not in the public 
interest” and by excepting from the exemption not only records available by law 
to a party other than an agency, but records that are “(i) scientific tests, reports, 
or data, (ii) inspection reports of any agency which relate to health, safety, en- 
vironmental projection, or (iii) records which serve as a basis for any public 
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1,1 which serve as a basis for rulemaking by anv SS Vi the United States 
cific” to the phrase “law enforcement ptmnoseAnd ' S?, addition of “spe- 
“the disclosure of which is not in the nubile “ ° addltlonal insertion of 

recent judicial interpretations of the law enforcement exempHon CS In ^ ^ : d,V• l t• iSI, 

Board objects to the third specific exception to the exemotion the 

records providing a basis for agency statements r,t , C ,f, emp V° n ’ w , hlch deals with 
lating financial institutions such as the “rd freouenf ^ ? ge . ncy ra- 
tions for “specific” law enforcement purposes The disclosure°nf "the 3 luve ®/^ il " 
such investigations is clearly not in the public interest owf.ll in f th rec ? r . ds of 
possible damage to an institution or to such institn Hons /n II f 6 part to the 

* borrowing and saving members and tn i U o 10n - S in £ eneral and to their 
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i such an investigation might be used as the hoeiq n f o nJ- L 1 ? course °f 

preventive regulation of a general natare issued wbife P tb ^ stat . ement or of a 
running its course. Although the general basis of snell^ Imfe* “^^ation is still 

III 

reads as follows* M25 W ° Uld amelKl SubsectIon < c > «* action 552, which now 

js KSf ra-sMssKsswrsa nssf 

IV 

iximfi? 011 ° f H '?" 5425 would add a new subsection (d) to 5 U S C 55° tint 
would require each agency to file an annual report with the House Comm it 

hLdrI, ern T nt 0pe , ratioriS and tlie Senate Judiciary Committee concevnin^ 
hand mg of requests under the Freedom of Information Act JC w 

no objection to this proposed amendment ™™auon Act Ihe Boaid has 

The Office of Management and Budget has advised that, from the stmdnnint 
report P1 ° gram ° tIl<? r>resident > there is no objection to the submission of this 
Sincerely, 

Henry L. Judy, 

Deputy General Counsel. 


# 
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American Newspaper Publishers Association, 

Reston, Va., June 20, 10 1 3. 

Chairman 1 ’ifm 0 °0 on s and Government Information Subcommittee, 

C US. House of Representatives, Ra,- 

burn House Office Building, Vfashinyton, D.C. . 

Dfau Mf Chathmax : In our Hay i> letter to you, we Indicated that me e 
time was needed to review and comment on the proposed amendments to the 
Freedom of Information Act. The proposals are before your ^ ^ “ ^ 

4!>60 and II.lt. 5425. We hope this letter can be included in the Addendum 

'‘‘Tim 6 members T»f‘ our Government Relations Committee have studied the pro- 
nosils and I offer the following genera) comments on behalt of this Associatio . 

1 We beUeve mat any effort to make the Freedom of Information Ac more 
workable '’nd more efficient is commendable. ANFA’s general position is that 
f'lvcm a biil which makes available the widest possible selection ol information 
contained in the government files and records to the press and lie public. As one 
of our committee members aptly stated, we would oppose as much as possible 
anv restrictions on the availability of such information except, of course, tor 
reasons of national security or privileged situations where exposure of the 
records w< mid impede the proper conduct of government business;. 

Wp in the newspaper business are well aware of the criticism of us fo a 
making sufficient use P of the Freedom of Information Act. We believe that if the 
Act were duly' amended to provide a shorter response period from government 
agencies to requests, a less cumbersome appeal procedure when requests aie de 
nfed and accountability of agencies to the Congress, the Act would certainly be 

'‘TddmonX 6 we^eel^trongly that the formation of a Freedom of Information 
JSS be a serious mistake. The Commission, if established, would 
simnlv be another bureaucratic piocee ling which would inhibit the free flow o 
Smation io the public and to newspapers in particular. Because newspapers 
onerate under severe time constraints, to impose yet another delay in the 
information-gathering process would only defeat the original purpose of the 

V ‘in^thb- 'fela « " n 4 h bei ic ve the Act should be self-operative, and enforcement 
should be through the courts rather than a Commission, . ... 

We commend your Committee’s efforts to rectify the confusing situation which 
evists Tu obtaining information from government agencies. 1 he problem of de- 
vising specific language to improve the compl ex provisions of both hills before you 
is bevond the scope of our present analysis. However, we have great confidence 
in the ability and statesmanship of your subcommittee in solving these problen s 

iU Althmmh the Frefdom of Information Act has become unwieldy and sometimes 
it has beln used by agencies to retail more information thar. they dispense we 
feel that any measure which eliminates some of the problems and opens up the 
government will surely be of benefit to the public and to newspapers. 

With high esteem. 

Sincerely yours, Stanford Smith, President. 
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